MixHaponHe mpuBaTHE NPaBO TaKOX € Taly33l0 T[PUBATHOrO IIpaBa.
BinHocvHM 3 1HO3eMHHMM eJieMEeHTOM BperyiboBaHi B 3akoHi Ykpainu «IIpo
MDKHapojHe TmpuBaTHe mpaBo» Bix 23 uyepBHs 2005 p. Ha BiaMiHy Bix
CrnoBauunHu, B YKpaiHi akTUBHO PO3BUBAETHCS TaKa Tally3b MpaBa K 3eMeJbHe
MpaBo, PO IO CBITYUTH ICHYBaHHsI 3eMeJIbHOT0 KoJiekcy Bif 25 sxoBTHsI 2001 p.

Takox B YkpaiHi Tpeba roBOPUTU MPO HEMOBHY peKoaudiKallilo MPUBATHOTO
npaBa, Tak sIK B YKpaiHi Bee wie aie Koaekc 3akoHiB mpo npato 1971 p.

OTxe, MOXHa 3pOOMTH BUCHOBOK, 10 B CroBauuuHi Ta YKpaiHi icHye
Jyajii3M MpUBaTHOTrO Mpasa, Tak sik B Cropanpkiii PecnyOmini ogHoYacHO Jit0OTh
[ueinbHuit 1 Toprosuil kogekcu, a B Ykpainu — L{uBinibHuit 1 ['ociogaperkuii
Kojekcu. Takok MoOXHa TOBOPUTH B 1leX Jep)KaBax Mpo HEMNOBHY
pexonudikamiro. B CrnoBauunHi Bee e aie ctapuii couiamictuunuil [{uBinpauii
kozaekc 1964 p., a B Ykpaini — Kozxekc 3akoHiB nipo npartro 1971 p.
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ITPABOBBIE IOCJIEACTBUS OBHAPY)XEHUSA KJIAJIA 11O
3AKOHOJATEJBCTBY BEJIAPYCHU U YKPAUHDBI

Knan sBnsercst cneuuduueckuM BHJIOM — OECXO3SIIHOrO  MMYLIECTBa,
NpHU3HAKaMU KOTOPOTO  SIBJISIFOTCS:  BO-TIEPBBIX, OTCYTCTBUE CBEIACHHHA O
¢u3uUecKOM CYyIIeCTBOBAaHMM MaTepuajbHOrO OO0bEKTa JO0 MOMEHTa €ro
BBISIBIIEHHSI; BO-BTOPBIX, OTCYTCTBHE CBEJIEHHI O COOCTBEHHUKE JTMOO Bajesnblie
OOHApy>KEHHOTO OOBEKTa; B-TPETbUX, OTKa3 COOCTBEHHHWKa OT IpaBa
COOCTBEHHOCTH Ha OOBEKT; B-4eTBEPTHIX, yTpara IpaBa COOCTBEHHOCTH Ha
OOBEKT MO JAPYrUM TpPUYMHAM, [PEIyCMOTPEHHBIM 3aKOHOJATEIbCTBOM.
NcxonHblil NPUHLMIT B PeryJIMpOBaHUM JIaHHOTO MHCTUTYTa ciexyromuid. Kian
MOCTyINaeT B COOCTBEHHOCTh JIML[a, KOTOPOMY IPUHAJIEKUT 3eMeJIbHbIN Y4acTOK,
MHOE UMYILECTBO, TJIe Kiaa OblUT OOHapyKeH. DTOT )K€ MPUHIIMIT PUMEHSIETCS K
JULAM, TPOU3BOISIINM PACKONKH Oe3 coriacus Biaelbla Uil COOCTBEHHUKA

CornacHo cT. 343 ['pakmaHCKOro Kojaekca YKpauHbl KIaJOM  SIBJISIFOTCS
3aKOIaHHble B 3eMJle JIMOO COKpBITbIE HMHBIM CIIOCOOOM JIEHBIH, BatOTHBIE
LIEHHOCTH, JIpyrye LIeHHbIe Beld, COOCTBEHHUK KOTOPBIX HEM3BECTEH WM YTPaTUI
Ha HHUX MpaBo coOcTBeHHOCTH. JIMo, oOHapyXuBIlIee KiaJ, NpUoOpeTaeT MpaBo
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coOcTBeHHOCTH Ha Hero. FEciu knag ObUl  COKpPBIT B HMMYILECTBE,
npuHaAJieX)kalleM Ha TMpaBe COOCTBEHHOCTH JIpyromy JUIy, JIUIO,
oOHapy>kKHBIIIee ero, 1 COOCTBEHHUK UMYIIECTBA, B KOTOPOM KJjiaj ObLI COKPHIT,
NpUOOPETalOT B PaBHBIX JOJISX MPaBo oOLIel 101eBOi COOCTBEHHOCTH Ha HETO.
B cityyae oOHapy:xeHUs KJ1aJa JIUIOM, OCYIIECTBISIBLUIUM PACKOIKHU UM TTOUCK
LEHHOCTEHN 0e3 coryiacusi Ha 3TO COOCTBEHHHKA UMYLIECTBA, B KOTOPOM OH OBLIT
COKpPBIT, NpPaBO COOCTBEHHOCTH Ha KJIaJ MNpPHOOpeTaeT COOCTBEHHHUK 3TOrO
umyiiectBa. Ilpu oOHapykeHUMM KJaga, COCTaBIISIIOUIETO KYJIbTYPHYIO
LIEHHOCTh B COOTBETCTBMM C 3aKOHOM, IPaBO COOCTBEHHOCTH Ha HEro
npuoOpeTaeT rocyaapctBo. JIuio, oOHapyxuBllee Kjad, MMeeT MpaBo Ha
noJiydeHre OT ToCyJapcTBa BO3HArpaXKJIeHUsi B pa3Mepe [0 JBajllaTH
INPOLIEHTOB OT €ro CTOMMOCTM Ha MOMEHT OOHapyXeHHs, €Cld OHO
HEMe/JIEHHO COOOLIMIIO B MIJIMLIUIO JTUOO OpraH MECTHOIO CaMOYIPAaBIICHHS O
HaxXOXXJE€HUU KJIaJla U Mepefao ero COOTBETCTBYIOLIEMY TOCYJapCTBEHHOMY
opraHy JIu0o opraHy MeCTHOI'O caMOyIpaBJIeHUSI.

Eciu xnan, cocraBisitollMi KyJbTYPHYIO LIEHHOCTb, OBbLT OOHapyXeH B
UMYIIECTBE, MPUHAMJIEKAILEM JPYyroMy JHIy, O3TO JIMIO, a TaKXke JIHIIO,
oOHapy>kKMBIlIee KJaJ, UMEIOT MpaBO Ha BO3HArpakJIeHHe B pazMepe A0 JIECSTH
MPOLEHTOB OT CTOMMOCTH KJIa/1a.

CornacHo ct. 234 I'paxkmanckoro kozaekca PecrnyOnuku benapych, kinamgom
NPU3HAIOTCS 3apbIThle B 3€MJI€ WM COKpPBITbIE MHBIM CHOCOOOM JEHBIH WIIU
LEHHbIe MPeIMEThl, COOCTBEHHUK KOTOPBIX HE MOXET OBbITh YCTAaHOBJIEH JHOO B
CWJIy aKTa 3aKOHOJATeNbcTBa yTpaTwi Ha Hux npaBo. CormacHo cr. 234 TK
PecniyOnuku  benapych, B ciyyae OOHapy>KeHUs Kjala, CoJeprallero
MarepuasibHble  OOBEKThl, OOJIajatolIie  OTJIMYMTENBHBIMU  JYXOBHBIMHU,
XYJOXXECTBEHHbIMU W (WJIM)  JIOKyMEHTaJbHBIMH  JIOCTOMHCTBAMHM U
COOTBETCTBYIOLE OJHOMY M3 KPUTEPHEB OTOOpa MAaTepHAIbHBIX OOBEKTOB IS
NPUCBOEHUS MM CTaTyca HMCTOPHUKO-KYJBTYPHOH LIEHHOCTH, Takue€ OOBEKTHI
NoJUle’kaT Mepefaye B TOCYJApCTBEHHYIO coOcTBeHHOcTh. Ilpu  3TOM
COOCTBEHHHMK 3€MEJIbHOTO0 Y4YacTKa WM HHOTO HKMYILECTBA, A€ Kiaa ObLI
COKpBIT, W JIMIIO, OOHapy>KuBIee KJad, UMEIOT MpaBO Ha MOJy4YeHHE BMeECTe
BO3HArpaKJIeHUsi B pa3Mepe MSATHAECATH MPOLIEHTOB OT CTOMMOCTH KJaJa.
3akonom Pecriyonuku benapych ot 28 nekadpst 2009 r. Ne 97-3 B 'paknanckuit
koaekc Pecnybnuku benapych BBenmeHa HoBas Hopma — cr.  234-1
«IIpnoOpereHne mpaBa CcOOCTBEHHOCTM Ha OecXO3sliiHble aHTUKBApHOE,
UCTOpPHYECKOE OpyXkHe W OOenpuriacbl, MHOE BOOPYKEHHE WM BOEHHYIO
TeXHUKY». COIJIaCHO yKa3aHHOW CTaThe B cliydyae OOHapyKeHHs OecXO3SIMHBIX
AHTUKBAPHOT0, HICTOPUUYECKOTO OPYXKHSI U OOEMpPUIIacOB, THOTO BOOPYKEHHUS UIIH
BOCHHOI TEXHUKHU MpPHU MPOBEIEHUU MOUCKOBBIX pabOT, pacKOMOK JIMOO HMHBIM
oOpa3oM yKa3zaHHble BelIM MOAJeXarT TIepefaye B TOCYAapCTBEHHYIO
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COOCTBEHHOCTh. TeM caMbIM cO3/1aH JIOMOJIHUTEIbHBIA HHCTPYMEHT B OoprbOe C
HeJleraJibHbIM KJ1JI0MCKATEIbCTBOM U HeJleraIbHBIM 0O0OPOTOM OPYXKHSI.

[lonBeneM ~ WTOrM,  BBICK&XXEM  HEKOTOpble  MNPeIOKEeHUs] 10
COBEpIIEHCTBOBAHUIO 3aKOHOJaTeNibcTBa. 110 HallleMy MHEHHIO B COCTaB KJjajaa
HE MOTYT BXOJIUTh BEIlllH, OTHOCSIIINECS K MaMsITHUKaM UCTOPUU WM KYJIBTYPHI,
KaK 3TO 3anucaHo B ['paxknanckom kojekce. To, 4To uMeeT B BUAY 3aKOHO/IATENb
B COOTBETCTBYIOIIEH I'paKAaHCKO-IPABOBOI HOpME, KOPPEKTHEE UMEHOBATh Kak
MarepuasibHble  OOBEKThI, OOJIafatolIie  OTJIMYMTENbHBIMU  JYXOBHBIMH,
XYJIOXXECTBEHHbIMU W (WIM)  JIOKyMEHTaJbHBIMH  JIOCTOMHCTBAMHM U
COOTBETCTBYIOLIME OJHOMY M3 KPUTEPHEB OTOOpa MaTepUalbHBIX OOBEKTOB JIIs
NPUCBOEHMS UM cTaTyca 00beKTa KyJIbTYPHOIO HacleAus (MaMsTHUKA UCTOPUU U
KYJIbTYPbI;, TAMSITHUKA; UCTOPUKO-KYJIETYPHOU IIEHHOCTH).

B ciyyasx ux oOHapy>keHHs] B COCTaBe Kjiaja, OHU (COOCTBEHHO KaK U BecCh
KJIaJ) JOJDKHBI TOCTYINaTh B TOCYAApCTBEHHYHO coOcTBeHHOCTh. Ilpu sTOoM
COOCTBEHHHMKY 3€MEJIbHOIO ydacTKa WM WHOTO HMYIIEeCTBA, TJe KiaJ ObLI
COKpBIT, U JIMI0, OOHApYKUBIIIee KIaJ, LeIecoo0pa3Ho Mpel0CTaBUTh MPpaBo Ha
NoJyYeHHe BO3HArpaKIeHUs 6 pazmepe cmoumocmu kiaoa. Tem cambiM OyneT
He TOJIbKO YCTPaHEHO MPOTHBOpEUre MEX]y ClelUalbHbIM 3aKOHOIaTeIbCTBOM
00 oXpaHe KYyJbTYpPHOIO HACHEAMsl W TPaXKIAHCKUM KOJEKCOM, HO CO3/aercs
OMpeJieNIeHHbI CTUMYJI M0 MepeJaud Kjajla rocyapcTBy, a He B MPUCBOCHUU
€ro, UTO B OOJIBLIIMHCTBE CITyYasiX U MPOUCXOJIUT Ha MPAKTHKE.

YK 340.11:347.214
Mamapos P. H., npenonasareins,
Axkanemus ynpasnenus npu IIpesunente Pecnyonuku benapycs,
r. Munck, Pecniy6nuka benapych

K BOITPOCY O METOAUKE ®OPMHUPOBAHUSA MEXAHU3MA
ITPABOBOT'O PEI'YJIMPOBAHUS CCY10-CBEPEI'ATEJ/JIbHbIX
AKNJINIIHBIX OTHOIIEHNHA

JItoOble cropbl O cojiep’KaHUU W TPABOBOM MpUpOJE IMpaBa Ha KUIMIIE
CBOSITCSI K BONPOCY O TOM, Kak MpaBO Ha JKUJUIIE [OHUMAETCs
UCCJIEZIOBATENSIMA — C TIO3ULMKA OOBEKTUBHOIO U CYyOBEKTUBHOIO €ro CyllecTBa.
[IpaBo Ha >xunuile B OOBEKTUBHOM €ro CMbICIE paccMaTpuUBaeTcs Kak IpaBo
TpeOOBaHUsI Y TroOCyAapcTBa JAEUCTBUN MO YIYUIICHUIO >KUJIUIIHBIX YCJIOBUH,
1100 npaBo TpeboBaHUs obecriedeHrsl YCTOMUMBOIro BlafeHus xkuiuiieM. [IpaBo
Ha OKWIKIIe B CYOBEeKTUBHOM CMBICIE TpaKTyeTcsl Kak ropuaddeckas
BO3MOXHOCTh CYOBEKTOB IMpaBa YIYUIIUTh CBOM KWJIHILHBIE YCIIOBUS KakK C
y4acTheM rocyapcTBa, Tak U 0e3 TAKOro y4acTHsl.
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