HaKa3aHus B BUJE JIMIICHHUsS CBOOObI. Tak, B LENsIX CPAaBHUTEIBHOTO aHAIN3a
JTAHHBIX B c(hepe MPUMEHEHHUS CAHKIIMI CynaMu Y KpauHbl (Www.court.gov.ua)
n PecnyOnuku benapych, ocTaHOBUMCS NOJAPOOHEE HAa paccMaTpUBAEMbIX
paHee Kpake M TPUCBOEHUHU (pacTpare). AHaIU3 MNPaBONPUMEHUTEIHbHOU
NpakTUKUM YKpauHbl 3a mnocienguue 6 gjer (mepuon 2009-2014 rr.)
CBUJETEIBCTBYET O TOM, 4TO Oonee 65% oOCyXIEHHBIX OBUIO Ha3HAYEHO
HakazaHue B mpezenax or 1 g0 5 ner nuimieHus cBOOObI, YTO OTHOCUTCS B
cooTrBeTCcTBUU cO CT. 12 YK VYKpawHbl K NPECTYIJIEHUSIM CPEAHEN TSIKECTH
(manpumep, B 2012 rogy no 4. 4 cr. 185 YK Vkpaunst 79,2% ocyxneHHbIX
OBbLJIO HA3HAYEHO HAKa3aHWE B BHJE JIMIIEHUS CBOOOJBI HMXXKE HU3ILIETO
npeaena). [lo 4. 5 cr. 185 u cr. 191 YK Vkpaunsl B 50% ciyuyaeB ObLI1O
Ha3HAYCHO HaKa3aHWE B BUJIEC JIMIIEHUS CBOOOBI B Auamna3zoHe oT 1 mo 5 ner,
HECMOTPsI Ha YCTAaHOBJICHHYIO MUHHUMAJIbHYIO TpaHuily — 7 jieT. OCOOEHHOCTHIO
MPUMEHEHUS AHAIU3UPYEMBIX CTATE€l SBISETCS HA3HAYCHHE TAKOHW MEPHI
YTOJIOBHOM OTBETCTBEHHOCTH KaK «OCBOOOKJIEHHE OT OTOBIBAHUS HAKA3aHMS C
UCIIBITAHUEM» (QHAJIOT OEJIOPYCCKOI0 «OCYXKIEHUS C OTCPOUYKOW HCIIOJHEHUS
HakazaHus»). Tak, 3a coBepuieHue kpaxu (4. 5 cr. 185 YK Vkpauns)
OCBOOOXIEHUE OT OTOBIBAHWSA HAKa3aHUS C UCIBITAHUEM Ha3HA4YaJIoOCh B
cpenHeM 34% OCYXIEHHBIX, a 3a MpucBoeHue (pactpary) — Ooznee 60%
OCYXIECHHBIX.

CrnenoBaresibHO, NPABOIMPUMEHUTEIbHAS MPAKTUKA PacCMaTPUBAEMBIX
rocyJapcTB CBHJIETEIILCTBYET O TOM, YTO B HACTOSIIEE BpEMs BEPXHHE
IpaHMIIbl HAKA3aHMS B BUJIE JIMILIEHUS CBOOOBI B CAHKIIUSAX CTaT€il yrOJIOBHOTO
3aKOHOJIaTENbCTBA,  3aKPEIUIAIOIIME  YTOJIOBHYIO  OTBETCTBEHHOCTh  3a
HEKOTOpbI€ TPYMNINbl MPECTYIICHUH, HAIpUMEpP, MPOTUB COOCTBEHHOCTH,
HY)KJAIOTCd B OOECHEYEeHHWH KX CHUCTEMHOCTH W COTJIACOBAHHOCTU APYr C
IPYroM, a TakKK€ ONTHUMU3AIUU, NPEANOJ0KUTEIbHO, MTyTEM KOPPEKTHPOBKHU
IpaHMI] HAKa3aHUs B BUJIE JTUIIEHUSI CBOOOIBI.

YK 343.2
CaBeHok A. Jl., K.10.H., JOIICHT,
YO «Axkagemusi MUHHCTEPCTBA BHYTPEHHUX A€
Pecnyonuku benapyce», r. Munck, benapycs

MOIEJUPOBAHUE DOPEKTUBHOCTH YI'OJIOBHOI'O 3AKOHA

BaxubiM  meTonoM u3ydeHHss 3(PGEKTUBHOCTH YrOJOBHOIO 3aKOHA
ABJISIETCS MOJECIIMPOBAHUE. Pa3BUBasACh B TEOPUM €CTECTBEHHBIX U TEXHUYECKHUX
HayK, MOJEIIMPOBAHUE 110 CBOEU CYTH HOCUT MEKIMCIUIUIMHAPHBIA XapaKTeD.
OHO MO3BOJISIET OCYIIECTBISATh PEAIBHYIO MTPOBEPKY TMUIIOTE3, BBIABUHYTHIX Ha
OCHOBE IIPEJABAPUTEIIBHOTO HW3YYEHHUS COLMAJIbHO-IIPABOBBIX IPOLIECCOB,
BOCIPOM3BECTH IMPHUHIIMUIIBI OPTaHU3alUU U (PYHKIIMOHUPOBAHUS UCCIIETYyEMOTO
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0o0beKTa. YUuWThIBasg TaKkkKe, YTO B OCHOBY MOJEIMPOBAHUS, KaK OCOOOM
HCCIIE0BaTENIbCKOM MPOLEaYPhl, MOJO0KEHA TaK Ha3blBaeMas TEOpHs MOI00us,
npeanojararon@as CXoACTBO, OJMHAKOBOCTb OOBEKTOB, MPaBOBasi MOJEINb
3¢ PEeKTUBHOCTH YTOJIOBHOTO 3aKOHA MOJKET CTaTh CBOEOOpa3HOM 0a3oi aiis
u3ydeHus mpoo6iaemM 3¢ HEKTUBHOCTH B APYTUX OTpacisax mpara. K coxxaneHuto,
HECMOTpPSI Ha BCHO aKTyaJlbHOCTh 3TOW MpOOJIEMBI, B HACTOSLIEE BpeMs B
MPaBOBEJCHUN HE CYIIECTBYET 3aKOHYEHHOM U JETalbHO MNPOpadOTaHHOU
TEOPHUU MPABOBOTO MOAEITUPOBAHUS.

B mpouecce yronoBHO-IIPaBOBOrO PETYJIMPOBAHUS METOJ MOJECIUPOBAHUS
MO3BOJISIET OCYIIECTBUTHh BOCHPOU3BEICHNUE (YHKIMOHAIBHOIO MPOSBICHUS
3¢ (PEeKTUBHOCTH YrOJOBHOTO 3akoHAa. B 1enoM, roBops O MOJEIMPOBaHUU
3¢ (PEeKTUBHOCTH  YTOJIOBHOTO  3aKOHa MOXHO TMPEACTaBUTh €€  Kak
NEATENIbHOCTh, B XOJE€ KOTOPOW CYIIECTBEHHBIE CBOWCTBA W  CBS3U
UCCIIElyeMOro OOBEKTa BBIABISIOTCS M BKJIKOYAIOTCS B IMPABOBYKD MOJEINb,
u3ydass KOTOPYIO MOYKHO IIOJYYHWTh HOBBIE 3HAaHHS O B3aUMOJCHCTBUU
AJIEMEHTOB ~ O0BEKTa, a  TaKkKe  ONpENeNUTh  HAlpaBiICHUS  €ro
COBEPLICHCTBOBAHUSI.

OcyiecTBisisi  MoJenupoBaHue 3PQPEKTUBHOCTH YrOJOBHOIO 3aKOHA,
HYKHO OIIPEIEIUTh dbopMy Mozenu, a TaKXKe BBIICIUTh TaKUE €€
COCTABJISIIOLIME, KOTOPbIE HEOOXOMMBI U JOCTATOYHBI JJIsl PEIICHUS! CTOSIIUX
3agad. OOILIEN3BECTHO, YTO (POPMBI BBIPAXKEHUSI TIPABOBBIX MOJIEEH Pa3IUYHBIL.
B cnyuasx ¢popmanuzanuu npaBoBbIX MOJIENIEH B HAYUHBIX KpyraX, peub MOXET
AT O Takoll ee opMe Kak HayyHas KOHUEMUHUS, MpeacTaBiisronias coOoil
cnoco0 TNOHMMAaHUsl KaKuX-IUOO SIBICHUH, MPOILECCOB B MHUpPE, NPUPOJE U
oO1ecTBe, BEIYIIMI 3aMbICeN, CUCTEMY IMyTel pelleHus BbIOpAHHOM 3aauM.
[Tpu monenupoBanuu 3¢(HEKTUBHOCTU YTOJIOBHOIO 3aKOHA MpPaBOBas MOJEIb
MOXXEeT uMeTh (GopMy HayyHOW KoHuenuuu. Ilpu 3TOM OYEBHAHO, UTO
MIOCTPOUTh 3aKOHYEHHYIO MOJENb HA HBIHEIIHEM JTale pPa3BUTHS TEOPUU
3¢ (PEeKTUBHOCTH YrOJOBHOTO 3aKOHA KpaiHe cioxkHO. [loaToMy, Kak mepBblii
miar, 1eJIecooO0pa3HO OCTAHOBHUTHCS HA €€ KOHLENTYaJbHOM COCTaBIISIOIIEH
(KOHLENTYaJIbHOW MOJI€NIA). YUUTHIBAs,, YTO YTOJOBHBIA 3aKOH HE SIBISIETCS
CTaTUYHBIM MPABOBBIM 00pa30BaHHUEM, a JEHCTBYS B MPOCTPAHCTBE U BPEMEHU
MOCTOSIHHO HM3MEHSIETCA TOJ BO3JCUCTBUEM PA3IMYHOIO poja (aKTOpoB,
HaumOoJee pa3syMHO H30paTh BapuUaHT MOCTPOCHUS JUHAMUYECKONW MOJIENH,
KOTOpasi MO3BOJHUTH pPaccMOTpeTh 3(P(HEKTUBHOCTh YrOJIOBHOIO 3aKOHAa Kak
IIpoLecc.

B Hayke yroysioBHOro npasa MOAEIUPOBAHUE NMPUMEHSIOT JABHO, XOTS €r0
BO3MOXXHOCTH HCIOJB3YIOTCS HeJoctarouHo. Tak, copMynupoBaHHas B
TEOPHUU IIPaBa MOJAENb IPABOBOW HOPMBI, COCTOSIIAS U3 TUITOTE3bI, TUCIIO3ULIAN
Y CAaHKLHWH, aKTUBHO MCIOJIb3YETCs MPU NOCTpoeHUH crareid OcoOOEHHON YacTH
YK ¢ yuerom umerouieiics otpacieBoi crieuuduku. Llupoko nmpumensercs
Takasg WJcaJIbHAs MOJENb KaK COCTaB NPECTYIUIEHUS C IEPEYUCICHUEM
AJIEMEHTOB M TNPHU3HAKOB. boree TOro, Hayke YroJIOBHOI'O IIpaBa XOpPOLIO
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M3BECTEH ONBIT pa3padOTKu 0ojiee KPYMHBIX MPABOBBIX MOJEIbHBIX
oOpazoBaHuii. HariasgHelM nOpuMepoM SBJISETCS co3daHue MOoJeabHOro
YI'OJIOBHOT'O KoJeKca IS CTpaH-y4YaCTHUII CHI. PazButue
KPUMHUHOJIOTUYECKON HAayKM M JOCTATOYHO pa3BUTas CHUCTEMa YIrOJIOBHO-
NPaBOBOM CTATUCTHUKH, CIIOCOOCTBOBAIM CO3/IaHUIO PA3JIUYHBIX MOJENEH
3aBUCUMOCTH COLMAIbHBIX (KPUMHHOJOTHYECKUX) (PAKTOPOB M MPECTYITHOCTH.
B nenom, aHanu3 OpUAMYECKON JIUTEPATyphl MOKA3bIBAET, UTO B HACTOSIIECE
BpEMs MOJECIUPOBAHUE SABJACTCS BAXKHEUIIEH COCTABJISIOIIEH METOHO0JIOTUH
UCCJIEIOBAHUM HE TOJIBKO OOIIEH Teopuu IpaBa, HO M yroJioBHOro mpana. Ilo
CBOCH CYyTH MOJIEJIb — 3TO HE MPOCTO M HE TOJbKO OTPAXKEHUE WU KOMUS
HEKOTOPOT'O0 COCTOSIHUSL JIeJ, HO M Tmpeamnosiaraemas (opma AesTEIbHOCTH,
penpe3eHTanus Oyayien mpakTUKy.

[Ipu moxenupoBanuu 3PPEKTUBHOCTH YTOJIOBHOIO 3aKOHA BO3HUKACT Pl
3as1a4, 0e3 peleHrs KOTOPhIX MPUCTYNUTh K TOCTPOSHUIO KOHKPETHON MOJIEIH
HeBO3MOXHO. [Ipexie Bcero, HEOOXOAUMO BBISIBUTh COBOKYIMTHOCTh IMPABOBBIX
SBJICHUM, KOTOPbIE MOTYT OBITh OOBEJUHEHBI MO OMPEACICHHBIM MPU3HAKAM
o100 B paMKax ompeacieHHOTo moHsAThs. Clemyromei BakHEHIeH 3aaadeid
ABJISIETCSl apryMeHTaIusi HEOoOXOAMMOCTH OOBEIMHEHHS TPABOBBIX SIBICHUUN
MMEHHO MO MpeJjlaraeMbIM MPU3HAKaM, a He 10 JIpyruM. PellieHne ykazaHHBIX
3a/1ad TO3BOJIUT YK€ Ha TMEPBOHAYAIILHOM JTalle HAMETUTh OOIIUE KOHTYPHI
Mozaenu 3()PEKTUBHOCTH YTOJOBHOTO 3aKOHA, a TaKXE€ YCTaHOBHUTh, UYTO B
coJiepKaTeIbHOM 3HAYeHHH JOJDKHA BKIIIOYATh B ce0s Takas Mojenb. BaxHo
IIpU 3TOM YUYUTHIBATh, YTO CO3/laBacMasi MOJICJIb OXBAaThIBACT HE BCE CBOMCTBA
HccleyeMoro oObEeKTa, a TOJIbKO T€, KOTOPBIE CYIIECTBEHHBI IS IlieJen
OCYILIECTBISIEMOr0 MojieiupoBanusi. CieoBaTelbHO, CBOMCTBA, SIBIISIOIIUECS
BTOPOCTETICHHBIMA M HE HMEIOIINE CYIIECTBEHHOTO 3HAYCHHS, MOTYT OBIThH
OMYILIECHBI.

Kak mpeacraBiisieTcsi, B OCHOBY MOCTPOCHHUS MpejiaraeMoil MOIeIM MOTYT
ObITb  MOJOXEHbI  ycnoBusi  A(@PEKTUBHOCTH  YrOJOBHOTO  3aKOHAa,
obOecnieunBaromue: 1) ero sddextuBHOE GOpMHUPOBaHKE, 2) €ro BBICOKOE
KadecTBO; 3) AGhPEKTUBHOCTh €ro peanu3alui. YKa3aHHBIC yCIOBHS
1eJ1eco00pa3Ho O00BEAMHUTh B paMKaX TaKOTO IPABOBOTO TMOHSTHUS Kak
MEXaHHM3M yTOJIOBHO-IIPABOBOTO perynupoBanus. Kak u3BectHo, ero oopasyior
TPU COCTaBIIsIOIIME: 1) yrojJoBHO-IIpaBOBasi HOpPMA; 2) MPaBOOTHOIIEHUE; 3)
YrOJIOBHAs ~ OTBETCTBEHHOCThb.  MCMONb30BaHHE  MEXaHHU3Ma  YTOJIOBHO-
MPaBOBOTO PETYJIUPOBAHUS MTO3BOJUT BBIICTUTh U OOBEAUHUTH B OJHO IIEJI0€
T€ JIEMEHTHI MoJieNd 3 (PEKTUBHOCTU YTOJIOBHOIO 3aKOHA, KOTOPHIE SIBIISTFOTCS
OCHOBOIIOJIATAIOIIMMH W HUMEIOT Ba)XHOE (PYHKIIMOHAIBHOE 3HAYCHUE IS
o0bekTa ucciegoBanus. [Ipu s3Tom 3aMeTuM, 4TO 0OBEAMHEHUE B OJIHO IIEJI0€
BCEX DBJIEMEHTOB KOHCTPYMPYEMON MOJEIN BO3MOXKHO TOJBKO MBICICHHO,
MOCKOJIBKY MOJENb OTpaXkaroiiasi OObeKT HE HaXOJMSITCS ¢ HUM B OTHOIIEHUSX
ToXxaecTBa. Kpome TOro, BHYTpEHHEE CTPOCHHE OJJIEMEHTOB HE SBJISICTCS
MPUHIUIUATIBHBIM U UM B OIIPEACIICHHON CTEIEHU MOKHO MPEHEOpEUb.
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