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THE NEW SHAPE OF THE PUNISHMENT OF RESTRICTION OF
LIBERTY IN THE POLISH CRIMINAL CODE®

After amendments introduced to the Polish Criminal Code by the statute
from 20" February 2015'° (which came into force on 1% July 2015) the
construction of the punishment of restriction of liberty has undergone some
considerable changes. As the justification of the draft bill states: “The aim of
the planned changes (...) is to intensify the discomforts connected with the
punishment of restriction of liberty and to reduce the attractiveness of the
probation regime connected with the imposing of the punishment of deprivation
of liberty with conditional suspension of its execution. The punishment of
restriction of liberty, alongside the punishment of fine, should become the basic
punishment imposed in case of misdemeanors whose social harmfulness is not
particularly high. (...) The content of this punishment has undergone major
changes making it the most elastic and possible to be given a concrete form a
casu ad casum. It starts to comprise the deprivation of liberty in the form of
electronic surveillance and other obligations which limit concrete human
liberties!10,

The punishment of restriction of liberty is imposed in months, and its
statutory length is from 1 month to 2 years. In case of the extraordinary increase
of punishment (art. 38 § 2 of the Criminal Code) and in case of imposing the
combined punishment (art. 86 § 1 of the Criminal Code) the punishment of
restriction of liberty can be imposed for the maximum of 2 years as well. As a
result, there is de facto no possibility to apply the extraordinary increase of
punishment to restriction of liberty. As the maximum length of the punishment
was extended it was assumed that as a result of the obligations constituting this
punishment, a yet longer period, taking into account also the changing labour
market and the need for socially useful work, is not functional.

The analysed punishment can be imposed when it appears in the sanction of
a given type of forbidden act and moreover in situations described in the
general part of the Criminal Code: a) in case of the extraordinary mitigation of
punishment (art. 60 § 6 point 3 and 4); b) in case of the so called mixed

108 - The number of convictions for restriction of liberty in Poland: in 1997 — 10 934; in 1998 — 13 263; in
1999 — 15 648;in 2000 — 14 796; in 2001 — 28 507; in 2002 — 39 156; in 2003 — 52 763; in 2004 — 71 887,
in 2005 — 67 254; in 2006 — 57 918; in 2007 — 47 091; in 2008 — 40 643; in 2009 — 43 524; in 2010 — 49
692;in 2011 -49 611;in 2012 —50 730.

109 Statute from 20" February 2015 introducing amendments to the statute — Criminal Code and some other
statutes (Official Journal 2015, position 396).

110 www.sejm.gov.pl/sejm7.nsf/druk.xsp?nr=2393
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punishment which consists of the punishment of deprivation of liberty and of
the punishment of restriction of liberty up to 2 years (art. 37b); c) on the basis
of art. 37a (“Whenever the statute states that an offence is to be punished with
deprivation of liberty not exceeding 8 years, the court may instead of that
punishment impose a fine or the punishment of restriction of liberty described
in art. 34 § la point 1, 2 or 4”); d) as a substitute punishment on the basis of art.
75a § 1111,

The punishment of restriction of liberty can have the following forms:

1. the obligation to perform an unpaid, controlled work for social needs;

2. the obligation to remain in the place of permanent residence or in another
indicated place, with the use of the electronic surveillance system*!?;

3. the obligation described in art. 72 § 1 pkt. 4-7a, i.e. the obligation of the
offender to perform a paid work, to obtain education or to prepare for a
profession; to abstain from alcohol abuse or from the use of other intoxicating
substances; to undergo an addiction therapy; to undergo a therapy, especially
psychotherapy or psycho-education; to participate in correctional and educative
actions; to abstain from being in certain environments and places; to abstain
from contact with the victim or other persons in a certain way or from
approaching the victim and other persons;

4. deduction from salary from 10 to 25 % a month for a social aim
indicated by the court (art. 34 § 1a of the Criminal Code)**?;

It should be mentioned here that the punishment of restriction of liberty in
the form of unpaid controlled work for social needs is not to be imposed if the
state of the accused person’s health or his personal features lead the court to the
belief that he would not perform that obligation (art. 58 § 2a of the Criminal
Code).

It is very important to notice that the obligations and the deduction
described in art. 34 § 1a can be imposed jointly or separately!*. It should also
be stressed that the period of the obligation to work (or the period of the
deduction from salary) does not have to be identical with the duration of the
punishment of restriction of liberty!'>. The punishment may be composed as a

111 It should be mentioned that after the amendments from 20" February 2015 it is no longer possible to
conditionally suspend the execution of the punishment of restriction of liberty. Compare also: T. Sroka, Kara
ograniczenia wolnosci, (in:) Nowelizacja prawa karnego 2015. Komentarz, W. Wrybel (ed.), Krakyw 2015,
s. 87.

112 Electronic surveillance allows for the control of the convicted person's behaviour due to the use of
technical means (art. 43b § 1 of the Executive Criminal Code), the system of electronic surveillance means in
turn all the methods of conduct and technical means used to execute electronic surveillance (art. 43b § 2 of
the Executive Criminal Code). The punishment of restriction of liberty in the form of electronic surveillance
system is executed as stationary surveillance (art. 43¢ § 1 of the Executive Criminal Code), when it is
possible to control whether the convicted person stays at the place indicated by the court during certain days
of the week or at certain hours.

113 The regulations of art. 34 § la point 1, 2 and 4 do not apply to soldiers (art. 323 § 1 of the Criminal
Code).

114 Compare: J. Majewski, Kodeks karny. Komentarz do zmian 2015, Warszawa 2015, p. 60.

115 Compare: T. Sroka (in:) Kara..., p. 96.
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compilation and therefore have quite a complex character. It is therefore
possible to have a case where the offender is punished with restriction of liberty
for two years and during the first year he will be obliged to perform the unpaid,
controlled work for social needs, and during the second year the punishment
will take the form of deduction from his salary (from 10 to 25%). The other
obligations indicated in art. 34 § la of the Criminal Code may, of course,
(though don’t have to) be imposed on him. It is therefore clear that there are
many theoretical variants of constructing the punishment of restriction of liberty
which — depending on the accepted construction — may be either quite mild or
pretty severe’®, As it has been stressed in the justification of the draft bill from
20" February 2015, it is possible to impose the restriction of liberty for a given
time and to construct its content by imposing one or a few of the obligations or
the deduction from salary described by art. 34 § 1a. Besides that the court may
describe the time of the execution of the obligation to remain in the place of
permanent residence or in another place (with the use of electronic surveillance)
both in terms of days and months. All this makes it possible for the court to
compose the content of the punishment of restriction of liberty as changeable in
time. This will obviously require the will to undertake additional actions by the
court and will cause some execution difficulties?’.

Two permanent obligations are connected ex lege with the punishment of
restriction of liberty: 1) the convicted person may not, without the court’s
consent, change the place of his permanent residence; 2) he is obliged to make
statements about the execution of the punishment. These obligations are a form
of restriction of liberty and their aim is to ensure the proper court supervision
over the execution of the punishment!8, According to art. 34 § 3 the court may
also impose on the convicted person the cash benefit (described in art. 39 point
7 of the Criminal Code) or the obligations described in art. 72 § 1 point 2 and 3
(to apologise to the victim; to execute the obligation to pay for the living of
another person).

The obligation to perform the unpaid, controlled work for social needs
(from 20 to 40 hours a month) can be imposed both on an offender who is
employed and on an unemployed person. The labour time of an unemployed
convicted person cannot exceed 8 hours per day, yet on that person’s motion it
can be prolonged to 12 hours!'®. The convicted person who is employed should

116 - M.Krolikowski, R.Zawtocki, Prawo karne, Warszawa 2015, p. 340.

117 The execution of the punishment of restriction of liberty is described in art. 53-66 of the Executive
Criminal Code and in the decree of the Minister of Justice from 1% June 2010 on the entities in which the
punishment of restriction of liberty and social works are performed (Official Journal No. 98, position 634)
and the decree of the Minister of Justice from 25" May 2015 on the means and detailed conditions in which
punishments, penal measures and protective measures are executed in the system of electronic surveillance
(Official Journal position 773).

118 A. Grzeskowiak (in:) Kodeks karny. Komentarz, A Grzeskowiak, K.Wiak (eds.), Warszawa 2015, p.
297.

119 § 5 section 3 of the decree of of the Minister of Justice from 1% June 2010 on the entities in which the
punishment of restriction of liberty and social works are performed.
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be given such work that can be performed when he is not at his regular work.
The total labour time of the convicted person cannot exceed 8 hours a day; at
that person’s motion it can be prolonged to 12 hours (§ 5 section 4 of the
decree). The execution of the unpaid, controlled work for social needs can also
take place on public holidays days and on non-work days of the employer, for
whom the work is being performed (art. 57a § 3 of the Executive Criminal
Code).

If the court imposed on the convicted person the deduction from salary
(from 10 to 25%) instead of the obligation to perform some indicated work, a
copy of the decision is sent to the convicted person’s employer with the
indication of the entity which should benefit from the deduction and at whose
account the money should be paid in, it should be indicated moreover from
which elements of the salary the deduction is to be made and how it is to be
done (art. 59 § 1 of the Executive Criminal Code). When the employer makes
salary payments for the convicted person, the indicated amount of the salary is
deducted from it and sent on without delay according to the court’s indications.
The court should be notified about all this. The costs connected with sending
the money are deducted from the sum already taken from the salary (art. 59 § 2
of the Executive Criminal Code).

If it seems proper from the educational point of view, the court may
decrease the number of labour hours to be performed monthly or the hight of
the deduction from salary, yet it cannot be less that the statutory minimum
described in art. 34 § 1a point 4 and art. 35 § 1 of the Criminal Code (art. 61 § 2
of the Executive Criminal Code). In some justified circumstances the court may
change the form the performing the work by assuming that 20 hours of work for
social needs is equal to 10% of the salary; the imposed work cannot exceed 40
hours a month (art. 63a § 1 of the Executive Criminal Code).

The court indicates the duration of the execution of the obligation to remain
in the place of permanent residence or in another indicated place with the use of
the electronic surveillance system, taking into account the convicted person’s
work conditions and the other obligations imposed on him, so at to make them
executable and not more severe than is necessary from the point of view of the
punishment’s essence. The statutory description of the time of execution of the
obligation described in art. 34 § 1a point 2 of the Criminal Code (“to remain in
the place of permanent residence or in another indicated place, with the use of
the electronic surveillance system”) is of a three step character; there is a global
(total), weekly and daily limit. As far as the total limit is concerned, the
obligation may not exceed 12 months (even if the punishment of restriction of
liberty was imposed for 2 years). Its duration is to be established in months and
every month equals 30 days (art. 12c of the Executive Criminal Code). Its
weekly amount has been set as 70 hours a week (41,7% of the weekly amount),
and the daily amount cannot exceed 12 hours a day (50% of the period of 24
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hours)*?°. It should be noticed that the maximum duration of the punishment of
restriction of liberty is set in years and it equals 2 years (while it can be
imposed in months and years — art. 34 § 1 of the Criminal Code), while the
upper limit of the discussed obligation is 12 months and it is to be imposed in
months. If the punishment of restriction of liberty will be imposed on the
convicted person for a year (and not for 12 months, as it can be imposed both in
years and months) and the obligation to remain in the place of permanent
residence with the use of the electronic surveillance system will be imposed for
12 months, there will appear a time discrepancy between them. It is so because,
according to art. 12c of the Executive Criminal Code a year means 365 days, a
month means 30 days and a week — 7 days. Therefore a year of the punishment
of restriction of liberty means 365 days of its duration, while 12 months of the
imposed obligation mean 360 days (12 x 30). This discrepancy may lead to
some practical difficulties!?,

The Criminal Code only indicates the maximum time of the obligation
connected with using the system of electronic surveillance (the already
mentioned 12 months, 70 hours a week and 12 hour a day); this, of course,
means that it can be imposed for a shorter time. During the executive
proceedings the court indictes the place of executing the surveillance, the
periods of time during 24 hours and on separate days of the week, when the
convicted person is obliged to stay at the place where surveillance is being
executed (art. 43 § 1 of the Executive Criminal Code); the indicated periods of
time cannot begin or end between 11 p.m. and 5 a.m., unless it is justified by
special circumstances connected with the professional work of the convicted
person (art. 43 § 3 of the Executive Criminal Code).

The punishment of restriction of liberty is to be executed in the place of the
convicted person’s permanent residence or his employment or not far from that
place, unless important reasons make it more rational to execute the punishment
in a different place (art. 54 of the Executive Criminal Code).

It is possible to postpone the execution of the punishment of restriction of
liberty (art. 62 of the Executive Criminal Code), to grant a pause in its
execution (art. 63 of the Executive Criminal Code), as well as to change the
form of the obligation to work (art. 63a of the Executive Criminal Code). If the
convicted person tries to evade the execution of the punishment of restriction of
liberty, the court decides — and if the convicted person tries to evade the
payment of the cash benefit or the obligations imposed on the basis of art. 34 §
3 of the Criminal Code, the court may decide — that the replacement punishment
of deprivation of liberty should be executed. If the convicted person has already
performed some part of the punishment of restriction of liberty, the court
decides that the replacement punishment of deprivation of liberty shall be

120 - M.Mozgawa (in:) Kodeks karny. Komentarz, M.Mozgawa (ed.), Warszawa 2015, p. 118.
121 A.Grzeskowiak (in:) Kodeks...,A. Grzeskowiak, K.Wiak (eds.), p. 312.
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executed to an extent corresponding with the punishment of restriction of
liberty that remains to be executed, assuming that one day of the replacement
punishment of deprivation of liberty equals two days of the punishment of
restriction of liberty. If the statute does not provide for deprivation of liberty as
punishment for a given offence, then the maximum replacement punishment of
deprivation of liberty may not exceed 6 months (art. 65 § 1 ad 2 of the
Executive Criminal Code).

The court may release the convicted person from the rest of the
punishment, assuming it to be executed, if that person has been sentenced to
restriction of liberty and has already served at least half of it and during that
time observed the law and also performed all the obligations imposed on him,
all the penal measures, compensation measures and forfeiture (art. 83 of the
Criminal Code).

It is therefore obvious that after the amendments to the Polish Criminal
Code, the punishment of restriction of liberty has taken a new shape, yet time
will show how these solutions shall be accepted and if they shall turn out useful
in the criminal justice practice.
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HEKOTOPBIE BOITPOCHI KBAJIN®GUKALINU NPECTYIVIEHU,
COBEPUHIEHHBIX OPTAHU30BAHHOM NPECTYIMHOMU I'PYIIION

[lociie  BOCCTaHOBIIEHUS CBOEM  TIOCYJApCTBEHHOM  HE3aBUCHUMOCTHU
AzepbOaitmkanckas PecryOiuka Bo Bcex cdepax, B TOM 4uciae U B cdepe
OOpbOBI C TPECTYMHOCTHIO, OCYIIECTBUJIA OCHOBOIIOJATAIOMINE PEPOPMBI.
[IpaBoBbiE W CTPYKTypHBIE pedOpMBI HTPAIOT CYIIECTBEHHYIO pOJb B
npeaynpexaeHun TpaBoHapymeHnid. OmHako, 6€3 MOJTHOT0, BCECTOPOHHETO
W3Y4YEHUS C TIOMOINBI0 KPWUMHHOJIOTHYECKUX HCCIACAOBAaHUN COACPKaHUS
MPECTYITHOCTH HEBO3MOXKHO TIPOBEICHHE Mep OOphObl, OCHOBaHHBIX Ha
CTpaTeTUYECKNX aHaTn3aXx.

C osTo#t TOYKHM 3peHUs M3YyUYCHHE M aHAIW3 PETHOHAIBLHON MPECTYMHOCTU
COCTAaBJSICT  OCHOBY  NPOPHIAKTHYECKHX  MEp,  HaNpaBJICHHBIX  Ha
NPEeAyNPeKACHUE TPECTYMHOCTH. VI3ydeHWe  perrmoHalbHBIX  acIeKTOB
BBI3BIBACT HEOOXOAMMOCTh TPOBEICHUS WCCICAOBAHUN OTACIBHBIX BHUIOB
npectymieHuid. OAHAMHA W3 TAaKUX BHUJOB TMPECTYIUICHUUA  SIBISIOTCS
OpraHW30BaHHBIC MPECTYIICHUS, KOTOPBIE B OOIICH CTPYKTYpEe MPECTYyIMHOCTH
3aHMMAIOT 0c000€ MecTO. SIBIISISICH CaMbIM CIIOKHBIM W OITACHBIM BHUOM
IIPECTYITHOCTH, OpPraHW30BaHHAS TMPECTYITHOCTh, NMPEXKJE BCEro, IMOCATAeT Ha
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