MOJIEThl BO3AYILIHBIX almapatoB (CyJOB) TOWM WM HHOW HAIMOHAIBHOU
(rocyaapCTBEHHOW ) MPUHAJICKHOCTH.

Jlumepamypa
1. O mexayHapoaHoit rpakaanckor aBuanuu: Konsenuus IKAO ot 7 nexaOps
1944 r. URL.: https://zakon.rada.gov.ua/laws/show/995 038.
2. ManeeB FO.H. MexayHapogHoe BO3AYIIHOE MpaBo. Bompockl Teopuu u
npaktuku. Mocksa, 1986. 300 c.

VJIK 341.2+347.965(043.2)
Nowakowski Maczej,
Private lawyer, Warsaw, Poland

INTERNATIONAL STANDARDS FOR
BAR AND ADVOCACY REGULATION

As of June 2011 (Poland became a member of the EU since 1 May 2004),
only 57 foreign lawyers were registered in the official registers, 12 of which
were from EU Member States. At the same time, if you look at the pages of
international law firms, the vast majority of them have offices in Warsaw, and
some - even in other cities where big business is concentrated (Wroclaw,
Gdansk, Katowice).

The Polish legal services market is considered to be one of the most liberal
in the European Union. From a formal legal standpoint, legal services in Poland
can be provided by anyone, even without a law degree. The legal basis for such
activity is the Law of freedom to conduct a business (pol. «Ustawa o swobodzie
dzialannosci gospodarczej»). Typically, such "legal services" cover the
provision of oral and written advice, the preparation of claims and legal
opinions, and sometimes even counsel and practical assistance in the conduct of
court cases, including the preparation of procedural documents on behalf of a
party to the process, but not signing them as representation. There is a
monopoly of lawyers and legal advisers in Poland (adwokat lub radca prawny).

As a general rule, legal practitioners in Poland are allowed to practice
abroad. Such a possibility is envisaged in the Law on Legal Assistance to
Foreign Lawyers in Poland, adopted on 5 July 2002 (in the Polish language:
"Ustawa o swiadcheniu przez prawnikow zagranicznych pomocy prawnej w
Rzheczypospolitej Polskiej™). In doing so, different criteria have been set for
the admission of lawyers from European Union countries and other countries.

The scholars identify two major groups of legal sources that contain
international standards in the field of advocacy. The first group is a variety of
international treaties of a general nature, regulating advocacy mainly indirectly.
By fixing the guarantees of the right to defense, obtaining qualified legal
assistance, setting the basis for a fair trial, these agreements thus determine the
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basic principles for the organization and operation of the bar. These include the
Convention for the Protection of Human Rights and Fundamental Freedoms,
the International Covenant on Civil and Political Rights, the Universal
Declaration of Human Rights, as well as documents establishing international
standards for the arrest, detention and custody of persons (a set of principles for
the protection of all persons, detained or imprisoned (December 9, 1988), the
Minimum Standard Rules for the Treatment of Prisoners (August 30, 1955).
According to Article 3 § 6 (3) of the Convention and§ "D", Part 3, Art. 14 of
the Covenant, anyone charged with a criminal offense has the right to defend
himself or herself through the legal assistance of a lawyer, and, in the absence
of sufficient funds to pay for the services of a lawyer, to use the services of his
or her designated counsel for free. Part 1 of Art. 11 of the Declaration requires
that all persons accused of crimes be provided with "every opportunity to
defend themselves". Part 1, paragraph 17 of the Code of Principles establishes
the right of every detained person to obtain legal assistance from a lawyer.

The second group consists of specific international standards for the
qualification of lawyers, the organization of the activity of the bar, the
international norms on the rights, duties and responsibilities of lawyers. Rules
of this nature are contained in the Guidelines on the Role of Advocates adopted
by the Eighth United Nations Congress on the Prevention of Crime (27 August
- 7 September 1990) [1], in the General Code of Conduct for European
Community Lawyers, adopted by the Council of Bars and Law Societies of
Europe (CCBE) on October 28, 1988 [2], in the Charter of Core Principles of
the European Legal Profession, adopted by CCBE on November 24, 2006 [3].

The Charter is advisory but clearly reflects the most basic international
standards in the field of advocacy. These are the principles of freedom and
independence of the lawyer, lawyer’s secrecy, avoid conflict of interests,
maintain the professional honor and dignity of the lawyer, protect the client’s
interests, competence, respect of colleagues, the principle of legality, corporate
self-government. The same principles are enshrined in the Code (§ 2.1-2.3, 2.7,
3.2,4.1,5.1) and the UN Framework (§ 9, 12, 14, 15, 24).

In addition, the basic provisions of the UN enshrine the foundations of the
Interaction between the bar and the state and, above all, the independence of the
bar. It is the duty of states to guarantee such independence - corporate self-
government, legal immunity (§16-23, 28). In addition, the public function of the
bar and the obligation of the state in this regard to ensure its implementation is
emphasized - the access of citizens to qualified legal aid, including free of
charge (paras. 2, 3, 5-8).
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PA3ZBUTUE MEXAYHAPOAHOI'O HHBECTUIIMOHHOI'O
ITPABA HA COBPEMEHHOM JTAIIE

OCHOBHBIMU  HMCTOYHUKAMHM  PETYJIUPOBAHUSI  JIIOOBIX  MHOCTPAHHBIX
WHBECTHUIIMI, B TOM 4HCI€ M B cdepe SHEPreTHUKU, B HACTOSIIEE BpeMs
SIBJISIIOTCSL JIBYCTOPOHHHME WHBECTHIIMOHHBIC foroBopbl (wiu BUT — Bilateral
Investment Treaties), mepBbIM M3 KOTOPBIX CTaJl JOTOBOP O IOOMIPSHUU U
3aIMTE UHOCTPAHHBIX MHBECTMLHNNU Mexnay ['epmanuen m [lakucranom 1959 r.
K konity 2011 r. uucino BUT gocturno 2833 (k HUM MOXXHO J00aBUTH OoJiee
300 MEXAYHApOJIHBIX PErHOHAIBHBIX, CEKTOPAJIBbHBIX COTJAUIEHUA U
JIOTOBOPOB O CBOOOJHOM TOPTOBJE€ W HMHBIX MEXIYHAPOJHBIX JTOTOBOPOB,
COJICpKAIlIMX TMOJIOXKEHUSI O 3aluTe UuHBecTuluii). Takum oOpazom, Ha
COBPEMEHHOM JTale JBYCTOPOHHUE HWHBECTUIIMOHHBIC JIOTOBOPHI CTaU
CUCTEMOOOPA3YIOIMUM U JTOMUHUPYIOUIUM (PAKTOPOM B MEXKAYHAPOIHOM
WHBECTULIMOHHOM TMPABE.

3HauutenpHass 4vacte BUT mnpemycMarpuBaeT B KadecTBE OIHOM U3
albTEPHATUB PACCMOTPEHUSI CIIOPOB apOUTpakHbie TPUOYHAIBI B paMKax
MexIyHapogHOTO IEHTpa MO Pa3pElICHUI0 WHBECTULMOHHBIX CIOPOB,
CO3/IaHHOTO Ha OCHOBaHWM BalmMHrTOHCKOM KOoHBeHIMM 1965 r. (manee —
Kounsenmus UKCHUJI) [3, c. 838-840]. IMomymspruocte UKCUJL o6ycnoBnena
psaoM (GakTopoB, B TOM 4YHCIE YAOOCTBOM HHGPACTPYKTYphl OOCITY>KUBAHUS
apOUTpaXHOTO  pa3doupaTenbCcTBa,  HCKIIOUUTENIbHOW  3(PHEeKTUBHOCTHIO
WCTIOTHEHUSI ~ BBIHECEHHBIX  apOUTpaXHBIMU  TpUOyHAJaMH  pElICHUH,
pacIIMpeHrEeM IOPUCIUKIINA apOUTpaxkei ratione personae 3a CYET MIUPOKOTO
TOJIKOBAHUS MOHSTUS MHOCTPAHHBIX WHBECTUIIUM U 30HTUYHBIX OTOBOPOK.

Bmecte ¢ Tem, HECMOTpsi Ha KOJIMYECTBEHHOE noMmuHupoBanue BUT, B
HACTOAIIIEE BpeMs  MOXHO OTMETUTh TEHACHIHMIO  pPEruoHaIu3aluu
MEXIyHAPOAHO-TIPABOBOIO  PETYJIMPOBAHUSI  MHOCTPAHHBIX  WMHBECTHUIIMI.
OTyacT 3TO CBSI3aHO C MPOBAJIOM TMOMBITOK Pa3padOTaTh KOMILIEKCHOE
MHOTOCTOPOHHEE COTJIAIICHHE IO 3alUTEe HMHOCTPAHHBIX UHBECTUIIUN — MTPOEKT
KonBeHIIMM 0 3amure MHOCTPAHHOW cOOCTBEHHOCTH 1963 1., paBHO Kak H
npoekT MuorocroponHero Cornamennss mo HWuaBectuumsm 1995 1. tak wu
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