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THE CRIMINAL OFFENCE OF SUBJECTING ANOTHER PERSON
TO PRACTICE PROSTITUTION

Introduction. Pursuant to Article 203 of the Polish Penal Code of 1997,
Whoever, by force, illegal threat or deceit, or by abusing a relationship of
dependence or by taking advantage of a critical situation, subjects another
person to practice prostitution shall be subject to the penalty of the deprivation
of liberty for a term of between 1 and 10 years.

This type of offence had no direct equivalent either in the Penal Code of
1932 or in the Penal Code of 1969. The PC of 1932 (in Article 210) penalised
only inciting another person into prostitution on a professional basis (which was
punishable by up to 5 years of imprisonment and a fine) [1]; similar approach
was applied in Article 174 § 1 of the PC of 1969 (who incites another person to
practise prostitution shall be punished by imprisonment from one to 10 years)
[2].

The definition of prostitute and legal systems for the regulation on
prostitution. M. Jasinska defines prostitute as a person who meets the sexual
needs of random partners for money or other material goods and without being
emotionally involved, with a limited right to choose a client — sexual partner
[3]. By contrast, according to M. Antoniszyn and A. Marek “prostitute is a
person who practises, on a regular or casual basis, providing sexual services in
any form in exchange for material benefits, which constitute the main motive
for their action [4]".

The scholarly opinion indicates that professional prostitution is not
necessary to consider a person as a prostitute as co-called occasional
prostitution is also possible [5].
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There is no doubt that prostitution can be both female and male [6]. Four
legal systems governing the issue of prostitution (prohibitive, regulative, neo-
regulative, abolitionist) are known.

In Poland, prostitution is not punishable, in accordance with the abolitionist
Convention of 1950 for the suppression of the traffic in persons and of the
exploitation of the prostitution of others (ratified by Poland under the Act of
29 February 1952 [7]), nevertheless the Code of Minor Offences contains
Article 142 penalising a prohibited act referred to as racolage (consisting in
insistent proposing to another person an indecent act [8]), which is sometimes
said to have criminalised prostitution "through the side door" [9].

Protected interest. The object of protection is the sexual freedom of a
person forced into prostitution [10]. In the literature, there is also an opinion
that the object of individual protection is also human dignity [11], and another
interesting view, according to which the protected interest is also the freedom to
choose a controversial but legal way of acquiring money (earning, practising a
"free" occupation, choosing the type of occupation or services provided) [12].

This view has been criticised by E. Czerwonka [13] and B. Btonska [14],
who argued that this type of freedom is protected in criminal law by the norm
of Article 191 PC (which penalises forcing any kind of behaviour).

The objective side. The essence of the crime under Article 203 PC consists
in subjecting another person to prostitution by the perpetrator using violence,
illegal threat, deception, taking advantage of a relationship of dependence or
critical situation of the victim.

The Polish verb "doprowadzaé" (*'to subject") means "to give rise to, to
lead someone to do something, to cause something, to bring about" [15] and
includes the existence of a causal link between the offender's behaviour and
taking the actions specified in the operative part of the provision; subjecting
assumes that the offender must be the initiating party in this arrangement,
causing the injured party to undertake a specific behaviour [16].

The phrase "subjects another person to practise prostitution” means that a
person who had not been involved in prostitution started practicing it, or a
person who had been involved in prostitution but intended to give it up was
forced to continue the practice, using the methods listed in the provision (and
not e.g. using mild persuasion) [17].

This apt view is also reflected in the case law of the Supreme Court, which
stated in its decision of 30 January 2018, IV KK 478/17 [18], that "the liability
for the crime under Article 203 PC shall be borne not only by those who caused
the victim to start prostitution, but also those who did not allow the victim to
give it up. As far as the means of action of the perpetrator are concerned, their
analysis should start with the notion of violence.

Violence in the general sense of the word is such a means of action which,
while preventing or overcoming the forced person's resistance, is supposed to
either prevent the decision of their will from being made or executed, or, by
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pressing the current motivational processes with a severe strain, to set his or her
decision towards the direction desired by the perpetrator [19].

An illegal threat is both the threat referred to in Article 190 PC (the so-
called "punishable threat" [20]) and the threat of causing criminal proceedings
or other proceedings in which an administrative fine may be imposed, as well as
the threat of announcement of a message denigrating the person being
threatened or his or her closest person (Article 115 § 12 PC) [21], while the
deceit does not involve breaking the victim's will, but exerting an influence on
the victim, which may consist in misleading or exploiting the victim's mistake
in terms of motivational premises, which affect the victim's decision (in
narrower terms) or misleading or using a mistake and exploiting it or causing
the victim's mistake and thus leading to a state in which the victim could not
make or execute the decision of will because his or her decision making or
motion apparatus is neutralised (a broader approach) [22]. The statutory criteria
of the crime described in Article 203 PC also include the use of the relationship
of dependence or critical position.

The relationship of dependence (either permanent or transient) consists in
the fact that the interest (material and immaterial) of a dependent person
requires him/her to avoid conflicts with a person on whom he/she is dependent
when such a conflict threatens his/her interests; the psychological mood of this
person makes this person more inclined towards being obedient to the demands
or wishes of the person on whom he/she is dependent [23].

This relationship of dependence may result from the operation of law (e.g.
guardian and ward- Articles 145-174, 175-177 of the Family and Guardianship
Code), from a contract (employer - employee), from a factual situation (e.g.
rescuer - rescued person) [24]. As noted by the Supreme Court in the judgement
of 6 May 2014, V KK 358/13 [25], the relationship of dependence is a legal or
factual relationship that gives one person the opportunity to exert a certain
influence, whether direct or indirect, on the legal, social and economic situation
and position of another person.

According to the judgement of the Supreme Court of 5 February 2009, Il
CC 251/08 [26], "critical situation™ is a situation where a person in such a
situation is subject to a real risk of suffering serious harm or distress, and this
risk can be averted by the proper conduct of the perpetrator, while "the
subjecting™ is a situation involving a violation, by means of inter alia the above
method, of the will of the victim against the initiation or continuation of
prostitution.

The nature of the offence. The criminal offence under Article 203 is an
offence characterised by the occurrence of specific results (and the result is to
subject the victim to prostitution).

The perpetration takes place when the prostitution activity begins or is
resumed under the influence of the means used by the perpetrator [27]. The
crime of forcing to prostitution is a specifically-defined perpetrator offence
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(delictum proprium) as regards its aspect of taking advantage of the relationship
of dependence (because only the perpetrator who is in such a relationships can
take advantage of this relationship), while in relation to other features it is a
generally-defined perpetrator offence (delictum commune) [28].

From the subjective side, the offence is intentional; some authors argue that
it can only be committed with direct intent (dolus directus) [29], others also
allow dolus eventualis [30].

Concurrence of legal provisions. There may be a real proper concurrence
of provisions of Article 203 and Article 200 § 1 of the Penal Code (when the
perpetrator subjected to prostitution a minor under the age of 15).

The cumulative qualification of Article 203 with Article 156 § 1 (or with
Article 157 § 1 or § 2) cannot be ruled out, where the method of subjecting to
prostitution is violence [31]. If the perpetrator remains in a regular or transient
relationship with the forced person, and the forcing takes the form of bullying, a
real proper concurrence of the provisions of Article 203 and Article 207 § 1 or
§ 2 of the Penal Code cannot be ruled out the established scholarly opinion
indicates that the provision of Article 203 may be in cumulative qualification
under Article 189 § 1-3 of the Penal Code (if the perpetrator deprives the victim
of his or her liberty in order to force them to engage in prostitution), as well as
under Art. 190a § 1 of the Penal Code (stalking) when the perpetrator wants to
achieve the above goal by persistent harassment [32]. One cannot rule out the
cumulative qualification under Article 203 with Article 191a§ 1 of the Penal
Code (dissemination of the image of a naked person [33]), as well as the
provisions of Article 197§ 1-4 PC (rape) [34].

Statistics. The analysis of statistical data (concerning misdemeanours
under Article 203 PC) for the years 200-2012 by M. Marczewski shows that in
this period the number of ascertained crimes ranged from 19 (in 2011) to 63 (in
2002) [35]. The number of suspects did not exceed 40, and women constituted a
definite minority (amounting to no more than 11 in 2007).

The number of convictions was small but varied and did not exceed 30 per
year (most in 2004 [28 convictions] and in 2008 [26 convictions]). Most often,
courts issued immediate custodial sentences (with the exception of 2000-2002,
2007,2010, when suspended custodial sentences prevailed) [36].

Final remarks. It should be assumed that, as a rule, the current approach to the
type of crime under Article 203 PC is correct.

The varied approach by scholars in the field do not significantly affect the
practice of applying this provision. The number of ascertained crimes is small
(not exceeding 30 cases per year in the last few years), and so there are very
rare convictions under Article 203 PC. Although there is undoubtedly a dark
number of these crimes, however this apparently is not a criminal act that
occurs too often in Polish reality.
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PROCEDURAL ASPECTS OF CHANGE OF ACCUSATION
IN COURT PROCEEDING

After making a decision on the appointment of a judicial review, the nature
of the charge laid down by the general conditions for the exercise of judicial
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