YIOJIOBHOTO TpaBa Ha3bIBaeTcs Kojutm3uei (nar. collisio — «CTOIKHOBEHUE)
YTOJIOBHO-TIPABOBBIX HOpM. B ciydae mpoOsiembl BbIOOpa MEXKIY «CTapbiM» U
«HOBBIM» 3aKOHOM UMEET MECTO BpEMEHHasl (TEMIOpaibHasl) KOJIU3HUSL.

Takum 00pa3om, MOKHO CJENaTh BBIBOJI, UTO TUHAMUYHO Pa3BUBAIOLIUECS
OOIIIECTBEHHbIC OTHOIICHUS HEU30€KHO NPUBOAIT K HU3MEHEHUSM B UX
MIPAaBOBOM PpETyJIUpOBaHUU. BHeceHHe XK€ COOTBETCTBYIOIIMX HU3MEHEHUU B
3aKOHOJIaTE€IbCTBO, B PAacCMAaTPUBAEMOM CJydae — B YTOJOBHOE, HEHU30EKHO
MOPOXkAA€T BPEMEHHBIE KOJUTM3UU YTOJIOBHO-TIPABOBBIX HOPM UM aKTyaJU3UPYyET
npo0JIeMy HCCIIeIOBaHUS TEMIIOPATBLHOTO JEHCTBUS YTOJIOBHOTO 3aKOHA Kak B
TEOPETUKO-TIPABOBOM, TaK U B TPABONPHUMEHUTEILHOM CMBICIIE.
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TRANSFER OF EVIDENCE FROM INSPECTION TO
MISDEMEANOUR PROCEDURE

Inspection authoritiesare officials with special powers and jurisdictions in
supervising the implementation and compliance with laws and other
regulations. In addition to supervisory powers, they often have powers to decide
whether a certain personhascommitteda misdemeanour. Hence, inspection
authorities have a dual nature. During the performance of their basic function of
supervision, an official may find that supervised entity committed
amisdemeanour (a minor offence) and therefore impose an appropriate sanction
on them [1. P. 21]. This is whythe following question arises: Can the evidence
collected in the inspection procedure be legally used in a misdemeanour
procedure? By examining Slovene and foreign legal doctrine as well as national
case law and case law of the European Court of Human Rights, it is shown that
the privilege against self-incrimination needs to be considered not only in the
misdemeanour procedure, but also in the (administrative) inspection procedure.
Only in such way, the effect of synergy can be ensured. This means that the
most opportune conduct for the inspection authority is to provide an equivalent
of Miranda warnings to the potential perpetrator as its evidence is otherwise
under threat to be excluded from judicial proceedings. The scope of the
privilege is however blurred regarding the moment of its activation as well as
its extension to legal entities.

Which procedural guarantees is an official obliged to consider during the
inspection procedure? We firstly have to point out that the evidence obtained
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during the inspection procedure can be excludedin the misdemeanour or
criminal proceeding. Such exclusion of evidence significantly influences the
effectiveness of the supervision, which is directed at the protection of the public
interest. The duty of the misdemeanour bodies is therefore to take into account
the procedural guarantees of Article 6 of the European Convention on Human
Rights, which has been further developed in case law of the European Court of
Human Rights [2].

The privilege against self-incrimination gives the suspectthe right to freely
decide whether and how he will cooperate with the authorities in a criminal
procedure and whether he will contribute to the evidence or not. All this is
summed up in the thought that the accused is not bound to incriminate or accuse
himself (nemo tenetur seipsum penetrates) [3. P. 336]. The privilege against
self-incrimination is one of the fundamental procedural safeguards which also
extends to the conduct of organs outside the criminal law procedure. It extends
even to cases where the criminal procedure has not yet been introduced, but
there is a possibility that it could be triggered [4].

Inspection authorities often have the power to inquire the information from
individuals, to question witnesses, to request submission for review of the
financial books or to demand delivery of certain documents. In many cases,
non-compliance with the requirements of the inspection authority leads to a
finefor theindividual who does not want to fulfilthe authority’s request. The
entity who finds itself in the inspection procedure therefore does not have the
right to remain silent. Hence, the fundamental difference between the inspection
and the misdemeanour procedureis in the very procedural position of such
person.In the inspection procedure it is not protected by the constitutionally
guaranteed principle of non-tenet in the inspection proceeding. On the other
hand, it is not allowed to rely on evidence that is forcibly obtained without
consideration of the guaranteed privilege against self-incriminationin the
misdemeanour proceeding. Problem arises when the decision on the
misdemeanour is relying on the statement of the alleged perpetrator, which he
made because of its explanatory duty (in the inspection proceeding) and before
being informed that he is not obliged to declare the facts and circumstances of
the misdemeanour and to answer questions and before he is informedthat he is
not obliged to confess to committing a (minor) offence.

The imposition of a fine on a person who has refused to cooperate with the
authority for fear of self-incrimination is legitimate within the inspection
procedure. However, themisdemeanourauthoritymust be aware of the
possibility that the evidence obtained in such a way could not be legally used in
a misdemeanour procedure.Hence,it would be recommended for the inspection
authority to provide the equivalent of Miranda warningsin all cases when it
requires from individuals to state facts or to provide documents or other
evidence. Should the inspection authority fail to do so, that court mayexclude
the evidence because of a violation of the privilege against self-incrimination,
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although it was legitimately obtained within the inspection procedure.
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BOPOTBBA 3 TEPOPU3MOM TA 1OTPUMAHHS ITPAB JIIOAUHU

€pornericbka KonBeniist 3 npaB moauan (gam — KonBeniis) rapantye
KOYKHOMY IIPaBO Ha KUTTA Ta 3aXUCT Bl HEIIOJICHKOTO MOBOKEHHS, IO TATHE
3a co0010 3000B’s13aHHS JepKaB 3aXUIIATH YCIX, XTO HAXOAUTHCS MiJ IXHBOIO
IOPUCIMKIIIEIO, BiI HACWJIHLCTBA, B TOMY YHCJI BiJI HACWJIHCTBA 3 OOKY TPETiX
oci6. BiamoBigHO 60poTHOa 3 TEPOPHU3MOM € CKIAAOBOIO 3000B’SI3aHb JICPKABH
K 13 3a0e3neyeHHs Oe3MeKW TPOMAIsH, TaK 1 3 3aXUCTy JAEMOKPATHYHHX
1iHHOcTel. 3 1Hmoro 0oky KoHBeHIis rapanTye JOTpUMaHHS MPaB KOKHOMY, 1
oco0u, 110 MiO3PIOITHCA YU 3aCyJIKEHI 32 TEPOPUCTUYHY IISJBHICTh HE €
BukiroueHHsIM. [lo €Bpormeiicbkoro cyay 3 mpaB moauHu (mami — Cym) Taxi
0coOM 3BepTaiuCAd 3a 3aXHCTOM CBOiX IIpaB HEOAHOPa3oBO. JlocTaTHbO
MPUTaIaTi CIpaBy CYMHO3BICHOIO TepopucTa Ha npi3Buchko Lllakan, sikuii OyB
3acykeHuil y @paniii 70 JOBIYHOTO M030aBIeHHs BO1 1 ckapxkuBcs 10 Cyny
Ha CBO€ oJuHOYHE YB’s3HeHHsA. Cyja 3HAWIIOB TOPYIICHHS TMpaB 3asBHUKA
4yepe3 BIJICYTHICTh MEXaHI3My, 3a JOMOMOTOI0 SIKOTO BIH MIT OM OCKapKUTH
pilIEHHS TIPO 3aCTOCYBAHHS 10 HHOTO OJMHOYHOTO YB I3HEHHS.

®axT TOro, 110 0c00a MIIO3PIOETHCS Y BUMHEHHI TEPOPUCTUUHOTO AKTY HE
MOke OyTH MIACTAaBOI JJIsi BIIMOBHM y 3a0€3MeUeHHI 11 MpaB, rapaHTOBAHHUX
Konsenmiero. B aeximbkox copaBax mpoTd Hu3kH KpaiH Cya BCTaHOBUB
nopymieHHss crarti 5 KosBenrii, gepe3 Te, mo 3aTpuMaHHS Ta Mepeaada
cuniBpoOiTHukam [[PY mimo3proBaHuX Yy TEpPOPUCTUYHINA AISUIBHOCTI 3
NOJAJIBIIMM BHMBO30OM LIKX OCIO 3a MeX1 KpaiHU BiIOYBajocs 13 MOPYILIECHHSIM
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