PO3ALI 5
HUBLIICTUYHA HAYKA: IPOBJIEMU, CYTHICTh
TA HATIPSIMHM YIOCKOHAJEHHS

HaykoBe mOCHIKEHHS [UBUIICTUYHOI HAyKW € JIOCUTh BaXXJIMBUM
ChOTOJ[HI, aJP)K€ BUBUEHHS CYyYaCHUX IPOOJEM LHUBUIBHOTO MpaBa AACTh 3MOTY
YAOCKOHAJIUTH HOTO LUISAXOM IMOUIYKY HOBHUX (OpPM 1 METOIIB ISl LbOTO.
CycninpHO-TIpaBOBI BIJHOCHHU HEPIIKO CTUKAIOTHCS 13 MPOOJIEMaMH B Traiysi
HOPMaTHBHOTO PETyIIOBaHHS MaiHOBHUX Ta OCOOMCTHX HEMAalHOBHUX MpaB SK
G13UYHMX, TaKk 1 IOPUAWYHUX 0cCi0. Yumalio TPyAHOIIIB BHUKJIMKAE TaKOX
TPaKTYBaHHS MOJOKEHB JOTOBOPIB IIUBUILHO-TIPABOBOTO XapaKTepy.

VY 3B’S3Ky 13 UMM aKTyaJlbHUMH € TPEJCTaBJICHI B 30IpHUKY HAyKOBUX
npaib X MikKHaApoAHOI HAyKOBO-TIPAaKTHYHOI KOH(pepeHiii «IHHOBaIIMHUN
PO3BUTOK MPABOBOI HAYKH B yMOBAaX MOJIEpHI3aIlil CyCHILCTBa» MaTepiaiu, 110
MPUCBSIYEHI SIK JOCIIJPKEHHIO CUCTEMH IIMBUIBHOTO IpaBa, TaK 1 MPaBOBOIO
MOJIOKEHHS 0ci0 y HbOMy, peani3alii HOPM JOTOBOPIB MIX YyYaCHUKAMHU
BIJIMOBITHUX BimHOCKMH. OKpema yBara npuijieHa 1 MUTaHHSIM CIMEMHOTO MpaBa
Ta 6e3MocepeIHHO TEHAEPHOMY BUMIPY CIMEMHOI MOTITHUKH.

VY 30IpHUKY AOCHIKYIOTHCS TUTAHHS Ta MNPOOJEMH, 110 BUHUKAIOTH Y
3B’SI3KY 13 IHTEHCUBHUM PO3BUTKOM 1H(POpPMAIIHUX TEXHOJOr B YKpaiHi Ta
CBITI. AKTyaJbHUM TakOX € JOCHIIJPKEHHsS eJeMeHTIB res judicata, sk
MOJIOKEHHS PO 000B’S3KOBICTh CYIOBOTO pilieHHs 115 cropin. Okpema yBara
MPUCBSAYCHA 3arajbHUM MpoOJieMaM TMpaBa IHTENEKTYallbHOI BIACHOCTI,
30KpeMa peryItoBaHHIO BEO-CalTIB sIK OCOOJIMBOTO TUMY 00’ €KTIB aBTOPCHKOTO
npaBa Ta JOMEHHUX IMEH fK 3ac001B 1HAMBIAyali3alii y4aCHUKIB y [IUBLIILHOMY
obopoti. Hamani aBTOpamMu BHUCHOBKM MOXYTh OYTH BUKOPUCTaHI [IJIst
TOCSITHEHHSI IOCTaBJICHOT METH Ta 3aBAaHb KOH(EPEHIIii.

CrpaTeriyHor0 METOI yIOCKOHAJICHHS LIUBLIICTUYHOT HAYKH € CTBOPEHHS B
HalIi JepkaBl €()EeKTUBHOrO pEryJitOBaHHSA LMUBLILHO-IIPABOBUX BIJIHOCHH,
aJpKe TPOMAJAsIHU MIOJIEHHO BCTYMAIOTh Y Taki 1 MIOJICHHO BOHU MOTPEOYIOTH
3aXMCTy CBOiX 1HTepeciB Ta mpaB. CaMe TOMYy BHPIIIEHHS OCHOBHHUX MpOOJeM
[MBUTICTHKY Ta 1i 0e31mocepeHe YIOCKOHATICHHS € OCHOBOIO 11 MPOIIBITaHHS.
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ELEMENTS OF RES JUDICATA

Identification of the res judicata in the civil procedural law of the Republic
of Moldova can be realized by construing some dispositions of the Civil
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Procedure Code which by the art. 254, para. 3 provides that: ,,After the decision
becomes final, the parties and the rest of participants of the process, as well as
their successors in rights cannot submit summons with the same claims and the
same grounds either to submit an appeal in another action the legal actions and
relations set in the final court decision” [1].

The triple identity of elements — parties, object, cause — is related to the
negative function of the res judicata, and namely prohibiting to initiate again
the judgment of a litigation which is related to the same three elements which
outlined the procedural framework with the occasion of the first trial (the
identity of those three elements does not interest in the same terms when it is
spoken about the positive effect of the res judicata, when the identity of
litigation matter should be considered [4, p.19].

The identity of persons (eadem condicio personarum) supposes the
existence of the same parties in the same legal status, because what is judged
between two persons can’t in fact profit or bring damage to third persons, being
given expression to the principle of relativity to the effects of the court decision.

Not the physical presence of the party constitutes the interest, but his legal
status (not plaintiff, defendant or intervenient, between them should not exist
overlapping with the first trial, but that of the holder of the right or obligation
deducted to the judgment). As a consequence of this aspect, the res judicata will
manifest toward the trial parties even if they didn’t stay personally in the trial,
but were represented by tutor, trustee or proxy. But towards the representatives
the res judicata will not manifest, although they were physically present at the
trial. In this orders of ideas it was quoted by a doctrine an elder practice in
which it was shown that the fact of identification of lack of status in the
possessory action has the power of judged thing in other action of fruits
recovery [3, p.175].

At the same time, it should be mentioned that there are categories of
persons who although do not stay at the trial, they will support the effects of the
court decision due to their relations with the parties who make them to be
considered assimilated to them.

It is about the category of so-called ayants cause (habentes causam) and
through them are: the universal successors with the universal title, successors
with particular title, unsecured creditors, mortgage and privileged creditors
(assimilated from the view point of procedure of effects to the successors with
particular title) [5, p. 88-92].

Successors with particular title are hold by these decisions against their
author, but only to those prior to the good delivery protocol. In the doctrine [6,
p.238] it is also said that to the plaintiff who was rejected in the first case it can
successfully be opposed the power of judged thing by the plaintiff from the
second case, case identical to the first, if this the second plaintiff, different from
the plaintiff of the second case, has the same legal status with the first plaintiff.
This solution is motivated by the fact that the plaintiff cannot claim, because he
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being a party, he defended in both cases; and the solution is justified on the
reason of avoiding some contradictory solutions and it is supported by the
principle of the active role of judge and finding out the truth. The plaintiff of
the second case if even is related to the first plaintiff by solidarity relations or
due to the indivisible character of the process object, can’t be held by the first
decision, because he didn’t participate to trial and couldn’t defend himself, thus
not being respected the principles of the right to defense and contradictory.

In our opinion, if this theory is limited to the solidarity and indivisibility
relations, the extension of the res judicata can be extended in the mentioned
above meaning. Overcoming this sphere however could mean not respecting the
law, leading to a more large claim, even unforeseen for the justice seekers of
the court of the res judicata.

Object identity (eadem res) refers both to the material good about which the
claim is formulated and the subjective right which bears on it (for instance, if
the first time the trial referred to a property right on real estate, the fact that
further it is invoked a usufruct right makes a judged thing not existing and the
new claim to be able to be examined on merits).

It cannot not say, as often wrongly happens, in the doctrine [6, p.275] that it
should exist the object identity and then when the deducted claim to trial is
different in comparison to the first trial “if following the same goal” because
such an approach of the issue of the object identity ignores in fact the
distinction between the positive and negative effect of the res judicata.

In reality, if a previous trial took place within which it was solved a law
Issue having a relation to the trial debate of the new trial; the fact which will be
imposed to the further trial will be the positive effect of the judged thing.

There is no res judicata because it cannot be withheld the object identity if
the first decision settled only the existence or inexistence of an accessory right.
Thus, if in the first decision the claim was rejected consisting only in penalties
and interests, in a second claim referring to the principal debt the res judicata
cannot oppose. If in the first decision incidentally it was analyzed the validity of
the title, establishing for instance that it is hit by nullity, than it was stated that
there is res judicata [5, p.73].

The cause identity (eadem causa petendi) sees the basis (judicial or material
action or fact) on which is based the right whose capitalization is followed
through the action together with the in fact circumstances which generated the
promotion of action. In the law of the Republic of Moldova it is regulated the
term of the action ground and not that of cause, but the doctrine operates more
frequently with the last concept, fact we will prevail in this paper work.

The cause of claim is not confused with the civil subjective right or of
another nature whose capitalization is followed by the judicial demarche, it
being represented by the title, the source of this right (there are so many actions
as causes of obligations, as in the matters of real rights the number of cases is
the same with the number of grounds of the right which can be invoked) [4,
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p.20].

It was remarked that [5, p.77] there is a cause identity when the basis of the
pretended right is the same and the basis was not related only to the legal
ground invoked by the plaintiff, but eventually also to the legal grounds
invoked ex officio by the court and which created the object of the
contradictory debates. We do not agree totally this opinion, because the civil
process is a process of private nature, in the meaning that it is applicable to the
principle of availability which ensures in law and in fact the legal equality
between the parties and represents the limit of the active role offered by the law
to the judge. The court can bring to discussion for the parties any in law or in
fact aspects, but finally it should pronounce on the heads of claims, with which
it was vested by the litigation parties on the principal, incidental or accessory
manner. In other words, the court cannot ex officio exchange the ground (cause)
invoked by the plaintiff and it should pronounce on the plaintiff claim related to
the cause invoked by him, eventually changed during the trial.
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BasmmeBa 3ympya, 1uccepraHr,
bakunckuii I'ocynapcrsennsiii Y uuBepcuret, baky, AzepOaiimpkan

IHPABO COBCTBEHHOCTHU B MEKITYHAPO/JIHOM ITPABE

[IepBple marm B OTHOIICHWH MEXIYHAPOIHO-IIPABOBOM 3aIlUTHI IpPaBa
cobctBeHHOCTH OBLTH TipeanpuHsATH B XIX Beke. CrienyeT HallOMHHUTH, YTO B
yKa3aHHBIM MEpUOoJ 3alluTa MpaBa COOCTBEHHOCTH PEryJHpOBajach, MPExae
BCEr0, HOPMaMM HAIMOHAJIBHOTO 3aKOHOJATENbCTBA. M CyBEpeHHOE ITpaBo
rocyJlapcTBa CaMOCTOSITEJIbHO YCTaHABJIMBATh CTAHAAPTHI B 00JIaCTH IIpaBa
COOCTBEHHOCTH W PEryJupOBaTh BOIMPOCHI, CBA3AaHHBIC C 3aAIIUTOW JAHHOTO
IPaBOMOYMS, HE TTOABEPrajIiCh COMHEHUIO. B yKa3aHHbBIN Nepruoj NOAHUMAIICS
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