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CONDITIONAL RELEASE FROM LIFE IMPRISONMENT

Prohibition of torture and inhuman or degrading treatment or punishment
undoubtedly derives from all the main international human rights instruments.
Unlike the death penalty, which is undesirable (see: Second Optional Protocol
to the International Covenant on Civil and Political Rights, aiming at the
abolition of the death penalty) and has already been abolished in the member
states of the Council of Europe and the European Union (see: Protocol No. 6 to
the Convention for the Protection of Human Rights and Fundamental Freedoms
concerning the Abolition of the Death Penalty, Article 1: «The death penalty
shall be abolished. No one shall be condemned to such penalty or executed»),
the sentence of life imprisonment is not in itself prohibited and does not
constitute a violation of Article 3 of the European Convention on Human
Rights. But the question is whether life imprisonment without the possibility of
conditional release is in accordance with the European Convention on Human
Rights.

Let us first look at the international standards deriving from the relevant
legal acts of the United Nations Organisation, the European Union and the
Council of Europe.

We have reviewed the following UN legal acts:

— Universal Declaration of Human Rights
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— International Covenant on Civil and Political Rights

— Optional Protocol to the International Covenant on Civil and Political
Rights

— Second Optional Protocol to the International Covenant on Civil and
Political Rights, aiming at the abolition of the death penalty

— United Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment

— Optional Protocol to the Convention against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment.

We have also reviewed the Charter of Fundamental rights of the European
Union, The Convention for the Protection of Human Rights and Fundamental
Freedoms (better known as the European Convention on Human Rights) with
all the Protocols and European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment with both two protocols.

The international standard prohibiting torture and inhuman or degrading
treatment or punishment undoubtedly derives from all these documents (see e.qg.
Avrticle 4 of the Charter of Fundamental Rights the European Union or Article 3
of the European Convention on Human Rights: «No one shall be subjected to
torture or to inhuman and degrading treatment or punishment»). What the
European Court of Human Rights considered a violation of Article 3 of the
Convention could be seen from a review of the case law of this Court.

As early as 1977, the Constitutional Court of the Federal Republic of
Germany faced the question of whether life imprisonment without the
possibility of conditional release was in accordance with the Constitution of the
Federal Republic of Germany. The Federal Republic of Germany abolished the
death penalty with the May 1945 constitution. It was replaced by the sentence
of life imprisonment. In 1977, the Constitutional Court of the Federal Republic
of Germany had to decide whether the mandatory imposition of life
imprisonment, without the possibility of conditional release provided for in
Article 211 of the then applicable Criminal Code of the Federal Republic of
Germany, was in accordance with the Constitution. The Constitutional Court
ruled that such an arrangement was in conflict with Article one of the
Constitution of the Federal Republic of Germany, which guarantees the right to
human dignity. Human dignity belongs to every individual, including to
convicted persons. On this basis, the Constitutional Court adopted the position
that every convicted person should at least have hope that he or she will ever be
released again. The mere possibility of receiving pardon does not meet this
condition. The legislator must determine by law the conditions under which and
when a convicted person will be given the opportunity to be released. Based on
this Constitutional Court’s decision, the German legislator amended the
Criminal Code. In December 1981, Article 57a of the German Criminal Code
was adopted, laying down the conditions for the conditional release of
convicted persons sentenced to life imprisonment. In the cases dealt with after
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the amendment of the Criminal Code in 1981, the Federal Constitutional Court
of the Federal Republic of Germany ruled that Article 57a of the German
Criminal Code was in conformity with the Constitution.

In the Republic of Slovenia, conditional release is regulated by Article 88
of the Criminal Code. Conditional release from life imprisonment is regulated
by paragraph three of the same Article. A person sentenced to life
Imprisonment may be released on parole after having served 25 years in prison
if it can be reasonably expected that he or she will not commit new criminal
offence after release. The European Court of Human Rights has so far not heard
an appeal against the decision of Slovenian courts due to an alleged violation of
Article 3 of the European Convention for the Protection of Human Rights in
relation to life imprisonment.

Speaking the truth, the courts of the Republic of Slovenia have not imposed
a sentence of life imprisonment since its introduction in 2008.

Analyse of the case law of the European Court of Human Rights showed
that the sentence of life imprisonment is not in itself prohibited and does not
constitute a violation of Article 3 of the European Convention on Human Rights
if the legal order gives the convicted person hope that he or she will ever be
released again.
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AHAJIN3 D®OPEKTUBHOCTH KACCAIIMOHHOM KAJIOBBI
B UHTEPECAX 3AKOHA

CornacHo 4.1 cr.2 VYroJOBHO-NpOIECCYaTbHOrO KojJekca PecmyOauku
Monposa (YIIKPM), yroioBHOoe CyIONpPOU3BOJACTBO PErIaMEHTUPYETCS
nonoxxkenusimu  Konctutyinuun PecnyOnuku  MoigoBa, MexXAyHapOIHBIMU
aKkTamMHu, OJHOW W3 CTOPOH KOTOPBIX sBisiercss PecnyOnmuka MongoBa, u
coorBeTcTBEHHO YIIK PM, TO ecTh BHOJIHE ONpPEAENIEHHBIMU UCTOYHUKAMU
npaBa. HamepeHuss aBTOPOB yroJIOBHO-NPOLECCYaTbHOTO 3aKOHOAATEIHbCTBA
OBLTM HE TOJBKO MAaKCHMaJIbHO OTPAHUYUTh MCTOYHUKH TIPaBa, HO U CO37aTh,
HACKOJIbKO 3TO BO3MOXKHO, JIOCTYIIHBIA M TIOHSTHBIM 3aKOH, KOTOPBIA ObI
COOTBETCTBOBaJI TpeboBaHueM EBpormeiickoro cyna mo nmpaBam yesjoBeka. Yero
HE Y4JIA aBTOPBI, TAK 3TO MHOTOTPAHHOCTH U CIIOKHOCTH PEAJIbHOM KU3HU. Tak
YTO CHOYyCTS IOYTH AeciaTh JieT mnociue npuHatuga YIIK PM, 3akonoparenn
BBIHY)KJIEH OBLJI TEepEeCMOTPETh CBOM B3IV HAa MCTOYHUKH YTrOJOBHO-
MPOLIECCYANIBHOI'O TIpaBa, W CIeNayl 3TO NMyTéM m3MmeHeHul B cT. 7 YIIK PM,
KOTOpasi pErIAMEHTUPYET MPUHIIMI 3aKOHHOCTH YTOJIOBHOTO MPOILIECCa.
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