non-commercial” entity?

Article 12a might stop anyone who isn’t the official organiser of a sports
match from posting any videos or photos of that match. This could put a stop to
viral sports GIFs and might even stop people who attended matches from
posting photos to social media. But as with the articles above, all of this
depends on how the directive is interpreted by member states when they make it
into national law.
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OTAEJIBHBIE ITPOBJIEMHBIE ACIIEKTbBI
HPUMEHEHUWSA MEP IPECEYEHUA 110
YI'OJIOBHBIM JEJAM YACTHOI'O ObBUHEHUA

B coorBerctBUM ¢ 4. 1 cT. 426 VYTOJOBHO-TIPOLIECCYATBHOIO KOJIEKCA
Pecnyonuku benapych (nanee — YIIK) yrosoBHbIe jena 4aCTHOTO OOBHHEHUS
BO3OY)KJAlOTCA  JIMIOM,  MOCTPaJaBIIMM  OT  HOpecTymieHus  (ero
IpEeACTaBUTEIEM, IOPUIMYECKOrOo JMI[Aa) MyTeM T[OJayd 3asBICHUS O
COBEPILICHUHU B €r0 OTHOIIEHWW MPECTYIUICHUS, MPEAYCMOTPEHHOrO 4. 2 U 3
ct. 26 VYIIK HemocpeacTBeHHO B palloHHBIN (ropojckoit) cya. IlomoOHbIi
OPSAAOK ITPOU3BOJICTBA, OTCYTCTBUE CTaguu IPEABAPUTEIILHOTO
paccieoBaHus MO 3aMbICITy 3aKOHOJAATENs JOJIKHBI CIIOCOOCTBOBATh X OoJiee
OBICTPOMY PACCMOTPEHHIO, YCTPAHEHUIO BOJOKHUTBI, IKOHOMHUH OOJKETHBIX
CPEACTB, C TEM, YTOOBI MpaBa M 3aKOHHBIE MHTEPECHl MOCTPAJABIIEIO JIUIA
ObLJTM BOCCTAHOBJIEHBI B MaKCHUMAaJbHO KpaTdailiine cpoku. B mporuBHOM
Cly4dae TepseTCs cama JIOTMKA BBIJIEJICHUS TAHHOTO MPOoM3BOACTBA. OIHAKO, HE
BCETJa CTOPOHBI JOOPOCOBECTHO OTHOCSATCA K COOJIIOACHHUIO TpeOOBaHUI IO
SBKE, B CBSI3M C Y€M B XOJ€ NPaBONPUMEHUTEIHHON JEATEILHOCTH CyAcOHbBIC
pazOupaTeahCTBA 3a4acTyI0 OTKJIAJBIBAIOTCS B CBSA3M C HESIBKOM OOBUHSIEMBIX B
cyn. OpmHOM W3 TMNPUYMH K TOMY BHAUTCA B OTCYTCTBUU YETKO
NPEAYCMOTPEHHBIX B 3aKOHE IMIOJHOMOYMH Cyla [0 MNPUMEHECHHIO K
OOBUHSIEMOMY MeEpbl TPECEYCHUS] B CTAAUM HA3HAYCHUS W TOJTOTOBKH
cyneOHOro pa3ouparenbCcTBa.

Tak, B cootBerctBUU co cr. 277 VYIIK 1o mnocrynuBiieMy B CY[
YIOJIOBHOMY JI€JIy CY[bsl JIMIIb BBISICHSET, MOJJIEKUT JIM U3MEHEHUI0 UIU
ommeHe IPUMEHEHHAs! B OTHOIIICHUH OOBUHSEMOT0 Mepa npecedeHusd. [IpaBom
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€€ MPUMEHUTh B JIAHHOW CTaJuu YTOJOBHO-MIPOIECCYaJbHBIM 3aKOH CYJ HE
HajgensieT. [logoOHbBI BapuaHT peryJupOBaHUsS HE BHI3BIBAET COMHEHHU IPHU
MIPOM3BOJICTBE 1O JieJiaM MyOJUYHOTO M YaCTHO-TTyOJUYHOTO OOBHHEHHS, TAaK
KaKk MO0 HUM IMPOU3BOJAUTCS MPEABAPUTEIBHOE CIICICTBUE U Mepa MPECECUCHHUs,
KaK MpaBWJIO, MPUMEHSIETCS OPTaHOM YrOJIOBHOTO mpecienoBanus. Cyz xe, B
Cllydae MPU3HAHUS 3TOTO HEOOXOAMMBIM, TTOJIHOMOYEH Ha €€ M3MEHEHHUE JTM00
ormeny. [lo nmenam e 4acTHOro OOBHHEHHMSI ATOT MOPSJOK MPUMEHHM HE B
MOJIHOW Mepe. JloCTaTOuHO pacmpOoCTpaHEHbl Ciydyad, KOrja CyAbH, CHemys
HopMmam YIIK, He u30uparoT Mepsl MpeceueHrs B OTHOIICHUH OOBUHSEMOTO,
YTO 3a4aCTyI0 MPUBOAUT K 3aTATHUBAHUIO Cy/I€OHOTO pa3OupaTesbCTBa.

Tax, nanpumep, no yzonoenomy oeny 6 omuouwienuu K., 6030yxicoeHnomy
no cm. 153 Yeonoenoco xooexca Pecnyboniuku Benapyco, cyoom 6 omHouieHuu
008UHAEMO20 Mepa npeceyeHus He U30Upalacs, NOCIeOHUll Om 6KU 8 Cy0ebHoe
paszbupamenbcmeo  VKIOHAACA, 68 C6iA3U C YeM OHO  HEeOOHOKPAMHO
OMKAAOLIBANIOCL U COCMOANIOCH, NPAKMUYECKU uepe3 200, Jullb Hnocje
oovssnenus K. 6 posvick u eco sadepocanusi [2]. I mogoOHBIE TpPUMEPHI
JaJIeKO HEe SMHUYHBI B CyJIcOHOM mpakTuke [1].

Cnenyer OTMETHUTh, YTO MPABOM MPUMEHUTh MEPYy MPECEUYCHUsI B CTaAUU
Ha3HAYEHHUsI U TOJrOTOBKH CYyAEOHOIro pa3zdoupaTeiahbCcTBa IO JieJlaM YacTHOTO
OOBMHEHHUS HAJENsIeT CyAbl0 HMHOW HOPMATHBHBIM TIpaBOBOWM akT. B
noctaHoBieHnu Ilnenyma BepxoBHoro cyna Pecnybmuku benapych ot
31.03.2010 roga Ne 1 «O mpakTUke NMPUMEHECHHUS CyJaMH HOPM YTOJIOBHO-
MPOLIECCYATLHOIO KOJEKCA, PETYJIUPYIOIINX TPOU3BOICTBO 10 JI€JIaM YaCTHOTO
oOBuHEeHMS» (nanee — IlneHym) ykazaHO, YTO NpPW HAJIUMYMM OCHOBAHMM,
npeaycmoTpennbix cr. 117 VYIIK, cyass BnpaBe wu30paTh B OTHOIICHUH
oOBHHSIEMOT0 Mepy npecederHus [3, m. 13], co3maBasi o CyTH HOBYIO YTOJIOBHO-
MPOLIECCYATIbHYIO HOPMY.

besycinoBHO, kak crpaBegnuBo nopuepkuBaer M.B. JlaHbko, «MOXHO
OUCKYTUPOBaTh O TOM, HACKOJBKO 3TO COOTBETCTBYET TEOPHUM PA3IAECIECHUS
BJIACTEM, KAK 3TO COIJIACYETCA C MPUHIIUIIOM 3aKOHHOCTH, HO YTBEPK/IATh, 4TO,
HalpuMep, IUIEHYM BepXOBHOro cyza HE BBIXOAUT 3a PAMKHA TOJKOBAHMS
YTOJOBHO-TIPOLIECCYAJIbHOTO  3aKOHA M HE  CO3Ja€T  JONOJHUTEIbHBIX
MPOLEAYPHBIX MPABUJ, 3HAYUT HUTHOPUPOBATH PEATBHOE IOJOKEHUE BEILECH
[4, c. 55]. Bmecre ¢ Tem, Ha Hall B3MJISIJ, 5TO CHPAaBEUIMBO B OTHOLICHUM
YCTAHOBJICHUSI IMEHHO MPOLIEAYPHBIX MpaBui. K TakoBbIM, K IPUMEPY, MOXKHO
OTHECTH C(HOPMYJIMPOBAHHBIE B BBIIICYKA3aHHOM MOCTAHOBJICHUM TPEeOOBaHMUS
K CylIb€ TMPHUHATh PEUICHHUE MO IMOCTYNUBIIEMY B CYJ 3asBJICHUIO B TECYEHUE
TpEX CYTOK WIM O HEoOXoAuMOCTH O(OPMHUTH €ro BBIHECEHHEM
COOTBETCTBYIOIIETO MOCTAaHOBJIEHUS [3, 1. 4].

Nutepecen TOT (akT, 4YTO M CyIbl MO-Pa3HOMY MOAXOIAT K PEIICHUIO
yKa3aHHOTO BOIPOCA, MPUYEM HE TOJbKO B PErMOHAaX PECnyOJUKH, HO U B
npeaenax OJHOrO Topoja, W JIake B OAHOM U TOM K€ cyae. Tak, uzydyeHue
VJTOJOBHBIX J€J1 YacTHOTO OOBHMHEHMS B palOHHBIX cyaax TI. MuHCKa
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MOKa3bIBAET, 4TO, Hanpumep, B [lapTu3aHckoM palioHE Ha CTaJAUM HAa3HAYEHUS
U TOATOTOBKH CYIAEOHOTO pa3buparensCcTBa CyAbH TPUMEHSIOT MeEpy
npeceyeHuss B 96,7% ciydaeB, B TO BpeMsi Kak B MOCKOBCKOM paiiOHE B
aHAJIOTUYHOM CUTyallud Mepa IpecedeHus He n3dupanach 1mo 90% n3ydeHHBIX
YTOJIOBHBIX JIeJl, B JICHUHCKOM pailoHHOM CyJ€ NIPUMEHSIaCh Mepa IIPECEeYEHUsI
B 58% ciy4aeB, B OCTAJIbHBIX ClIydasix oHa He u3bupanack. B cyne CoBerckoro
palioHa Mepa mpecedyeHus He Hu30upasach HE MO OJHOMY U3 H3YyYEHHBIX
YTOJIOBHBIX JE€J1 YacTHOro OOBHMHEHMS. I[IpudyeM CTOUT y4uTHIBaTh U TO
00CTOATENBCTBO, UYTO CY/Ibs, HE MPUMEHUB K OOBHHSIEMOMY MEPHI TIPECCUCHHUSI,
B CJIy4ae €ro MOCJEAYIOIIEr0 YKJIOHEHHUS OT SIBKM (DAKTHUECKH IHUIIACTCS
BO3MOXKHOCTH €€ U30paHus Jaxke B ciiydae OOBABICHUS MOCIEIHETO B PO3BICK.
Hanpumep, cyovsi cyoa Mockosckoeo pauona 2. Muncka, eviHOcA
nocmanognenue 06 o0owvasnenuu posvicka K., obeunsemozo 6 coeepuieHuu
npecmynienus, npeoycmompennoeo cm. 153 VK Pecnyoauxu benapyco, 6
OMHOWEHUU KOMOPO20 panee Mepa npeceyeHus He u3dupanacs, co CCoblIKou Ha
cm. 302 VIIK ykazan 6 nocmaHoslenuu, 4mo «Cy0 He cuumaem
yenecoobpasHvlM U3bpauHue 6 OMHOUEeHUU O00BUHAEMO20 Mepbl NpPecedeHUs
[2]. BmecTe ¢ TeM, Kak MPEACTABISICTCS, CYyIbsl M HE OBLI IIOJHOMOYECH IIPHHSTH
nojo0Hoe pemreHue. Tak, B COOTBETCTBUU ¢ TpeboBanusimMu 4. 2 cT. 302 VIIK
PO3BICK  CKPBIBIIErOCSi ~ OOBUHSEMOIO  OOBABISETCS  OMNpeeiIcHUEM
(moCTaHOBJIEHHEM) Cya C OJHOBPEMEHHBIM PELICHHEM BOMpoca 00 uszmeHeHuu
paHee NMPUMEHEHHON B OTHOILIEHHM €ro Mephl npecedeHus. Takum oOpazom
Cyllbsi MUMEET BO3MOXKHOCTbH JIMIIb M3MEHEHHS paHee MNPUMEHEHHON Mephl
npeceueHus, a He ee u30paHus. A Beab B cliydae OOBSBJICHUS
MEXIOCYAapCTBEHHOTO WJIM MEXJIYHAPOJHOIO0 PO3bICKa OOBHUHAEMOTO, €ro
3ajepxkanus 3a npenenamu PecnyOnuku benapych OTCyTCTBHE pElICHUS
BOIIPOCA O Mepe MpecedyeHusi He OyIeT CrocoOCTBOBATH €ro 3PGEeKTUBHOMY
UCITOJIHEHHUIO.

Cnenyer 1M MNOpeNOCTaBUTh CyAYy IOJHOMOYHUS 1O HW30paHUIO MEPHI
IIPECEUYCHUS MO YrOJIOBHBIM J€JIaM YaCTHOTO OOBHUHEHUS B CTAJUM HAa3HAUYCHUS
U TOJIOTOBKM CyJIeOHOro pazouparensctBa? OTBET Ha JaHHBIM BOIPOC
BUJIUTCA  OTpUIaTebHBIM.  be3ycnoBHO, cCyabs  JODKEH  o0Jajarh
3 PEeKTUBHBIM MEXaHU3MOM BO3ACHCTBUA Ha OOBHHSEMOrO JJid 00ECTICUCHUS
€ero SBKM B CyAeOHOe pa30MpaTesbcTBO, M JAHHBIE MEpPbl OKa3bIBAIOT
IPEBEHTUBHOE BO3JCHCTBUE, HA JIMIO, I[PUBJICYEHHOE K YrOJOBHOU
OTBETCTBEHHOCTH. BMecTe ¢ TeMm, Kak TMpEeACTaBIsETCS, CyI, Cleays
ycranoByieHusiM YIIK, MoxeT peanu3oBaTe CBOE IMPaBO HA NMPUMEHEHHUE MEP
IpeceueHus JIMIIb Ha CTaJuM CyaeOHOro paszbupareiabcTBa, B Mopslke 4. 1
ct. 304 VIIK. JlaHHO€ pellleHre 3aKOHOAATENs JIOTUYHO U JOJHKHO MCKIIIOYATh
BO3MOXXHOCTh TpuMeHeHus 1. 13 Ilienyma, Tak kak B paccMaTpUBaeMou
CTaIuM  CyJOM HE  YCTAaHaBIIMBAIOTCA  OOCTOSITEILCTBA  COBEPIICHUS
MPECTYIUIEHUS], HE UCCIEIYIOTCS JOKa3aTeIbCTBA U BOIPOCHI BUHOBHOCTH WU
HEBUHOBHOCTU OOBHUHSEMOTO.
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Takum o00pa3oM, Kak TMpeACTaBISETCA, HEOOXOAUMO TMpoBecTH Oosee
KOMIUIEKCHBIM aHaJM3 O0003HAYEHHOM TMpOOJIeMBbl C IENbI0 BBIPAOOTKHU
MPEAJIOKEHUN 10 €€ HUBEIMPOBAHUIO, YTO HE MO3BOJISIET 00BEM HACTOSIICH
myOJUKaIUH.
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THE OFFENCE OF TERRORIST TRAINING
IN POILISH CRIMINAL LAW

The very concept of terrorism was introduced into Polish criminal law in
2004 when Poland joined the European Union. Since then there have been
many modifications introducing new terrorist offences into the system. While
any offence which meets the statutory requirements specified in Art. 115 § 20
of the Polish Criminal Code (henceforth referred to as CC) may become “an
offence of terrorist character” which implies, first of all, the aggravation of
punishment for the offender. There are also many offences which are described
with the use of that concept and which refer to some preparatory activities of
terrorists which cannot be considered to fulfil the requirements of Art. 115 § 20
CC and need to be punished on separate bases. One of such offences is the
misdemeanour known as “terrorist training” described in Art. 255a § 2 CC. It
was added into the Polish criminal law system under the influence of the
requirements of the EU law referring to the issue — at present it is the directive
of the EU Parliament and of the Council of 15 March 2017 on combating
terrorism and replacing Council Framework Decision 2002/475/JHA and
amending Council Decision 2005/671/JHA (OJ L 88, 31.3.2017, p. 6-21).
According to Art. 8 of this legal act, Member States shall take the necessary
measures to ensure that receiving instruction on the making or use of
explosives, firearms or other weapons or noxious or hazardous substances, or
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