CC1 extremely arbitrary. Several incriminations, like robbery or kidnaping do
not foresee such a possibility, although the courts are frequently confronted
with severity of cruelty in individual cases. On the other hand, we experienced
some court argumentation recently in Slovenia affirming cruelty as a special
aggravating circumstance in the crime of rape (Art. 170/11 CC1), where the
perpetrator during the sexual intercourse “spoke a language, not understood by
the victim”, which was criticized by theoreticians as racist use of law.

Contrary to cruelty, the aggravating circumstance of perfidity as the second
alternative of Point 1 of the only (I.)Paragraph of Art. 116 CC1 tries to cover
cases, where the victim is killed by that special person, whom the victim trusts
his or her life most: medical practitioners, professional mountain rescuers, but
also parents, teachers, spouses, taxi- or bus- drivers, pilots. In this category one
can find by the victim unexpected killings during sexual acts. Newer theory
slowly abandons to define all killings of sleeping people or all killings of
children as perfidious per se in the sense of Art. 116/1(1) CCL.

One can not stress enough, that according to the new Slovenian CCL1 all
cases of euthanasia, where the perpetrator is a medical practitioner, physician
and his patient didn’t give a free consent for euthanasivekilling, are dealt with
as perfidious murders under the definition of Art. 116/I(1) CC1. Slovenia
decided in 2008 politically not to provide a privileged, less severe form of
manslaughter in cases of euthanasia and prefers the definition of murder in such
cases with a physician as perpetrator and patient as victim. It is interesting to
know that both the Medical Chamber of Slovenia as well as the National
Bioethical Committee are fond of this regulation and oppose strongly any
liberalization in this regard.

VYK 343.41(043.2)
Mexpuban MareppamoBa, npenojaBarelib,
A0kTop (husiocopuu mo npasy,
bakunckuii 'ocynapcTBeHHBI Y HUBEPCUTET, I'. baky, A3epOaiimkan

HNPUMEHEHUA MEKAYHAPOAHO-ITPABOBBIX
HOPM O BOEHHBIX ITPECTYIIVIEHUAX

OnHOlt M3 aKTyaJlbHBIX MPOOJIEM MEXKIYHApOJHOTO YTOJIOBHOTO IIpaBa
IIPOJI0JDKAET OCTaBaThCs MpoOIeMa MPUMEHEHHUST MaTepUaTbHO-TIPABOBBIX HOPM
00 OTBETCTBEHHOCTH 3a BOCHHBIC TNpecTyIuieHus. OTMETHM, 4YTO B Hayke
BBIPAa0OTAaHO IIOHMMaHWE TOrO, YTO MEXIyHAapoJHAs HOpPMa YrOJIOBHO-
IIPAaBOBOT0 XapaKTepa MOXKET IPHUMEHSATHCS KaK HEMOCPEACTBEHHO, TaK U
OMOCPEIOBAaHHO,  Y€pe3  COOTBETCTBYIOIIYIO  HOPMY  HAIMOHAJIBHOTO
3akoHojaTenscTBa [1, c. 61-62]. Cnemyss 3TOMY TOJIOKEHUIO, MbI TaKXKe
pPacCMOTPHM  BOINPOCHI ~ IPUMEHEHHUS  MEXIAYHApOAHBIX  HOPM 00
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OTBETCTBEHHOCTH 3a BOCHHbIE MMPECTYIJICHUS] HA3BAaHHBIMH CIIOCOOAMU.

OnocpeoBaHHOE TTpUMEHEHUE. Tak Kak JJii MEXTyHAapOJHBIX YTOJOBHO-
MPaBOBBIX HOPM 0o0Jiee XapaKTepHO OMOCPEJAOBAHHOE IPUMEHEHHUE, T.C.
IpUMEHEHNE HAIMOHAIIBHOTO YTOJIOBHOTO 3aKOHA C COOJI0/ICHUEM TPeOOBaHMIA
MEXTYHapOJAHOTO YTroJOBHOTO mpaBa. C HEro Mbl U HAYHEM, TeM 00JIe€ UTO ATO
KacaeTcsa M  perjlaMeHTallMM  OTBETCTBEHHOCTHM 3a  paccMaTpuUBacMbIe
MPECTYIJICHUS.

OTAMYUTENPHOW YEpPTOM MHOTHUX MEXKIYHAPOJHBIX AaKTOB SBISETCA
HaJIM4Yue B HHUX TpeOoBaHHA OO0 YCTAHOBJIEHHWU OTBETCTBEHHOCTH 32
MEXIyHApOJHOE MPECTYIJICHWE B HAIMOHAJIBLHOM IIpaBe. JTO CHENaHO s
00JieTYeHUs OCYIIECTBICHUS TOCY/IApCTBOM CBOEH COOCTBEHHOU HOPUCIUKIIUU
B OTHOLIEHUU npectynHuka. [logoOHas Tpagunus Oblia 3a0XKeHa eiie B cT. V
KoHBeHIIMM 0 npeaynpexAeHuY NPECTYIUIEHUS T€HOLMIA U HAKa3aHUU 33 HETO
1948 r., mpennuchIBaBIICH ToCyaapcTBaM-y4acTHUKAM JJisi BBEJACHHUS B CHUITY
1oJ10keHUM 3Tor KOHBEHIIMU «IIPUBECTU HEOOXOUMOE 3aKOHOIATENbCTRO ... B
COOTBETCTBUU CO CBOEH KOHCTUTYIIMOHHOU MPOILIETYPO».

[To cymiecTBy, Takasi (GopMyIUPOBKA BIIOCIEACTBUU CTajla OOUIECTPUHSTOM,
XOTsI W BapbUpOBATACh OT OOS3aHHOCTH TOCYJApPCTB-YYaCTHUKOB IPOCTO
«MPUHATH MEPbI», HEOOXOAUMBIE JJIsI pealiu3aluu nojoxxeHud Konsenuu, 10
MpsSIMOTO TPeOOBAHUSI YCTAHOBUTH IMPECTYMHOCTh M HAKA3yeMOCTb JCSHUS, a
TaKX€ MHBIE YTOJIOBHO-IIPABOBBIE HMHCTUTYThl BO BHYTPUTOCYAApPCTBEHHOM
paBe.

Hanpumep, B cT. IV KoHBEHIIMM O HEMPUMEHMMOCTH CpOKa JAaBHOCTH K
BOCHHBIM IMPECTYIUICHUSIM M NPECTYIUIEHUAM MPOTUB yenoBeyecTBa 1968 r.
yKa3bIBAaC€TCs, 4YTO  «TOCYJapCTBa-y4aCTHUKU  Hacrtosmer  KoHBeHIUH
00SI3yIOTCS TPHUHSATH B COOTBETCTBHHM C MX KOHCTUTYIIMOHHOUM MPOIEAYpOit
T00bIe 3aKOHOJIATEIbHBIC WJIM MHBIE MEPbl, HEOOXOAUMBIC NIl 0OECTICUCHUS
TOr0, YTOOBI CPOK JIABHOCTH, YCTAHOBJICHHBIA 3aKOHOM HWJIM WHBIM MYTEM, HE
MPUMEHSUICS K CyJeOHOMY TMpEeciaeIOBaHUI0 M HaKa3aHUIO 3a MPECTYIUICHUS,
yka3anable B cTathsax I u Il Hacrosmedrt KonBeHmmu, u 94ToOBI Tam, TAC TaKOM
CPOK MPUMEHSIETCS K 3TUM MPECTYIUICHUSM, OH ObLT OTMEHEH).

B psge ciydaeB MEXIYHApOIHBIM aKT MPEANUCHIBAET YCTAHOBUTH
MPECTYIHOCTh JIESIHHUS B HAIMOHAJBLHOM YTOJIOBHOM IipaBe. Tak, B ct. VII
KonBenmuu o 3ampemieHud pa3paOOTKH, TMPOU3BOJCTBA, HAKOIUICHUS W
MPUMEHEHUSI XUMHYECKOTO OpPYXHUS U 00 ero yHHUYTOXXEHHH OT 13 sHBaps
1993 r., mperyCMOTPEHO, YTO «KaXA0€ TOCYAaPCTBO-YIACTHUK B COOTBETCTBHUH
CO CBOMMH KOHCTUTYIIMOHHBIMH TIPOILIEAYpaMH TPUHUMAET HEOOXOIUMbIC
MEpBbI TI0 BBITIOJIHEHUIO CBOMX 00s13aTeNbCTB 10 HacTosed KonBeHuu.

TpeOoBaHHEe yCTAaHOBUTh HAKa3yeMOCTh JESHUS B HAIMOHAIHHOM
YrOJIOBHOM TIpaBe MOJIpa3yMeBAaE€T aBTOMATUUECKYI0 KPUMHHAIU3AIUIO TAaKOTO
JIesiHUSI B HAIIUOHAJIBHOM YT'OJIOBHOM 3aKOHE - B€Jlb HEBO3MOYKHO MPEACTABUTH
cebe a0CTpakTHOE Haka3aHuE O€3 ONMpEeNeNICHUs] CaMOro MPECTYIMHOTO JICSTHUSI.
bosiee Toro, HoBeMIlIME UCTOYHUKH MEKIyHAPOJHOTO YrOJIOBHOTO IpaBa, IO
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CYILLECTBY, OTJAIOT MPUOPUTET B MATEPUATBHO-IIPABOBOU OLICHKE COJIESIHHOTO
HallMOHAJIbHOMY 3aKOHOAATENIbCTBY. TakuMm o0pa3oM, B MEXKIyHApOJHOM
YIOJOBHOM TMpPAaBE CY-UIECTBYET TEHACHIUS PACIIUPEHUS BO3MOXKHOCTU
OIOCPEOBAHHOTO ITPUMEHEHHSI HOPM MEKIYHAPOJHOTO YTOJIOBHOTO IIpaBa Jyisl
KBaTM(UKALIMK COJICSTHHOTO.

Tak, pacmupeHHass BO3MOXHOCTb ONOCPEIOBAHHOIO NPUMEHEHUS HOPM
MEXIYHAPOJHOTO YroJIOBHOrO IpaBa npeaycMoTpeHa Pumckum CrtaTyToM: B
ero cT. 1 ykazano, uro CyJ «IONOJIHAET HALMOHAJIBHBIE CUCTEMBI YTOJIOBHOTO
npasocyausi». B coorBerctBum ¢ mnpeamOyinoi k CTaTyTy, «00S3aHHOCTBIO
KQ)KJIOTO TOCYJapCTBa ABJISIETCS OCYILECTBICHUE €r0 YTOJIOBHOM IOPUCIUKIINU
HaJ JIMLaMH{, HECYIIMMH OTBETCTBEHHOCTh 32 COBEpLICHUE MEXITYHAPOIHBIX
npecTyIuieHui» [4, c. 61].

MHorne HalMOHAJIBHBIE YTOJOBHBIE 3aKOHBI COAEPIKAT ITOJIOKEHUS O TOM,
YTO YrOJIOBHOE IIPaBO IPUMEHSETCS B CTPOIOM COOTBETCTBUM C CAMHUM
YTOJIOBHBIM 3aKOHOM. [Ipu 3TOM HallMOHAJIBHOE YTOJOBHOE 3aKOHOJATEILCTBO
MHOTMX TOCYJapCTB COJEPKHUT YyKa3aHWE Ha TO, YTO OHO OCHOBAHO Ha
INPUHLMIIAX W HOPMax MEXIyHapoJHOro mnpaBa. B To xe Bpems B
KOHCTUTYLIMOHHOE  3aKOHOJATENIbCTBO  OOJIBIIMHCTBA CTPAH  BKIJIFOUEHBI
MOJIOKEHUST O NIPUOPUTETE  MEXKIYHAPOAHOTO IMpaBa HajJ  MPaBOM
HalMOHaJIbHBIM. ClenyeT NOAYEpPKHYTh, YTO MEXIYHAPOIHOE YIOJOBHOE
IpaBO SIBISETCS OJHUM M3 (PAKTOPOB YHHBEpPCAIM3ALUU HAILMOHAIBHOTO
YTOJIOBHOTO IIpaBa B IIOOAJbHOM MaciTabe, Ha KOTOPYIO Kak Ha OJUH U3
UTOTOB Pa3BUTHS YrOJOBHOrO IpaBa XX B. oOpamanoch BHHMaHUE
OTEYECTBEHHBIMHU U 3apyOCIKHBIMU aBTOpamH [2, ¢. 56-57].

HenocpencrBeHHOe NPUMEHEHHWE HOPMBI MEXIYHApPOJAHOrO YTOJIOBHOIO
[IpaBa 03HAYAET, YTO OHA MPUMEHAETCS HAMOHAIBHBIM WA MEKIyHapOIHBIM
MPABONPUMEHUTENIEM JJIs1 KBAIM(UKAIMU COJNEIHHOTO CaMOCTOATEIbHO, 0e3
KaKUX-JIMOO OroBOPOK M orpaHuyeHud. OCOOEHHOCTHIO MEXAYHAPOIHOTO
YrOJIOBHOTO TpaBa SIBJISIETCS CPABHUTENIBHO HEOOJbIIAasi BO3MOKHOCTh MPSIMOTO
(HETIOCPEJACTBEHHOT0) MPUMEHEHHS €T0 IOJOKEHUH. ITO OOYCIOBICHO TEM,
yro OoJsbllIasi YacTh MEXKIYHAPOAHBIX JOKYMEHTOB YIrOJOBHO-IIPABOBOTO
XxapakTepa TpeOyeT YCTaHOBJIEHHUS! MPECTYNHOCTH TOTO WJIM MHOTO ACSHUS B
HallMOHAJILHOM 3aKOHE.

B03MOXHOCTh MpPSMOro NMPUMEHEHUS HOPMBI O BOEHHBIX IMPECTYIUICHUSIX
Oblma mpeaycMoTpeHa B JokyMmeHTax HropuOeprckoro TtpubOynana. B
HACTOSIIIEE BpPEMS BO3MOXHOCTb MPSAMOTO0 IPHUMEHEHHUS MEXIYHapOIHO-
IPaBOBBIX HOPM O BOEHHBIX MPECTYIUICHUSIX Cy3UJIaCh, TaK KaK HallMOHAJIbHOE
3aKOHOJIaT€LCTBO  OOJBIIMHCTBA CTpaH B TOM WM HHOU  (dopme
UMILJIEMEHTUPOBAJIO  COOTBETCTBYIOIIME  MOJOXKEHUS  MEXIYHApOIHOIO
YTOJIOBHOTO IIpaBa. Tem He MeHee Takasi BO3MOXHOCTh CYLIECTBYET.

PaccMoTpuM crocoObl HEMOCPEACTBEHHOTO MPUMEHEHHS COBPEMEHHOIO
MEXJIYHApOJAHOTO YIOJIOBHOTO IpaBa 00 OTBETCTBEHHOCTH 33 BOECHHBIC
MIPECTYIUICHUS.
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Bo-niepBbIX, HOpPMY MEXIYHAPOJHOTO YTOJOBHOTO IpaBa O BOEHHOM
MPECTYIUIEHUH MOKET MPUMEHUTh MEXIYHAPOJHBIM MPaBONPUMEHUTEIbHBIN
opran (cyn). Takas BO3MOXHOCTb HPEAyCMOTpeHa B  OOJIBIIMHCTBE
MEXAYHApOAHBIX KOHBEHIMM IIPU OIPEACIICHUHM IOPSIAKA Pa3peLICHHUs
IOPUNYECKOTO CIIOpa.

KoHeuHO, cropHbIE MOMEHTBI, KOrJa BO3MOXKHO NPSIMOE MNPUMEHEHHE
nonoxxeHuit KoHBeHIMii, yalie BCero HOCST MPOLEAyPHBIM XapakTep (Bblgaya,
HOPSAJOK YTOJIOBHOTO IMpecieqoBaHuss U Jp.). OQHAaKo MpU BO3HUKHOBEHHUU
MaTEepPUAIBHOIIPABOBOTO  CIIOpa  BO3MOXKHO  TaKK€  HEIOCPEICTBEHHOE
MIPUMEHEHUE HOPMBI MEXAYHAPOIHOrO MpaBa, TaK KaK MHOE HE OrOBOPEHO B
Ha3BaHHBIX JOKyMEHTax. OTO O3Ha4yaeT, u4ToO [JIeIHHE MOXKET OBITh
KBAIM(ULIUPOBAHO KAk TO WM HMHOE BOEHHOE IMPECTYIUIEHHE IO
MEXyHApOAHOMY YIOJIOBHOMY IIpaBy HEIMOCPEICTBEHHO, 0€3 KaKux-JInbo
OTCBUIOK K  HAaI[MOHAJIBHOMY  YTOJOBHOMY  3aKOHOJATENIbCTBY.  OJTO
MOATBEp)KIaeTcs, B yacTtHocTH, Craryrom MexnyHnapoaHoro Cyma OOH, B
cT. 38 KoTOpOoro ykasbiBaercs, 4to CyJ, KOTOPBIM 00s513aH peliarh nepegaHHble
€My CHOpbl Ha OCHOBAaHMM MEXIYHAapOJHOTO IpaBa, IPUMEHSAET B IIEPBYIO
ouepelb MEXIYyHApOJHbIE KOHBEHLMHU, «Kak OO0IlMe, TaKk M CIELHAIbHBIE,
YCTaHABIMBAIOUIME MpaBWia, OINPEACICHHO [MPU3HAHHBIE  CIOPALIUMU
rocymapctBamm»  [2, c. 94]. CnepmoBaTenpbHO, pedYb MOXKET MATH O
HEIIOCPEICTBEHHOM IIPUMEHEHNUH MEXAYHAPOIHBIX JOKYMEHTOB,
YCTAHABJIMBAIOIIMX MPECTYMHOCTb JESHUS U1 KBATU(PHUKALUN COJIEIHHOTO.

WUTtak, npuMeHEHWE HOPM MEXAYHApOAHOTO YrOJOBHOrO IpaBa 00
OTBETCTBEHHOCTH 3a BOECHHBIE MPECTYIUICHUS BO3MOXKHO JABYMSI CIOCOOaMH:
1) onocpenoBaHHO (MPUMEHSETCS HOPMa HAIIMOHAIBHOTO YTrOJIOBHOTO 3aKOHA B
COOTBETCTBUU C MEXIYHapOIAHBIM YTOJOBHBIM IPABOM JHOO HalMOHAJIbHAS
HOpMa  OTCBUIAET K  MEXAYHapOJHO-IIPAaBOBOMY  JIOKYMEHTY); U
2) HETIOCPECTBCHHO (HaLIMOHAJIbHBIN PaBONPUMEHUTEND WIH
MEXIYHAPOAHBIM ~ OpraH  NPUMEHSAIOT  COOCTBEHHO  camMy  HOpMY
MEXIYHAPOAHOIO  YrOoJIOBHOrO 1mpaBa). B  cioydyae KOIM3UM  HOPM
MEXIYHAPOAHOTO M HAlMOHAJIBHOIO YTOJIOBHOTO MpaBa HPHOPUTET IOJIKEH
OT/1aBaThCs ACHCTBYIOLIEH HOPME MEXKTYHAPOJAHOTO YTOJOBHOTO MTPaBa.
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