ITepBonauansno YK PO copeprxan HOpMy 00 OTBETCTBEHHOCTH 33 OCTaB-
JICHHE MeCTa JOPOKHO-TPAHCIIOPTHOTO IMpouciiecTBUs (cT. 265), onHaKo B
2003 . ona Obu1a MckItoueHa u3 Kogekca .

I'maBa o mpecTymjieHUsX TPOTUB OE30MAaCHOCTH JIBMYKEHHSI U KCILTyara-
uuu Tpancnopra YK PO B 2010 u 2011 rr. qomonHeHa AByMst HOpMaMH, Tpe-
JlyCMaTpHUBaIONINMU OTBETCTBEHHOCTh 32 HEHCIIOJIHEHHE TpeOOBaHUI TIO0
o0ecIeueHuIo TPAaHCTIOPTHOM 6€30MacHOCTH Ha 00BEKTaxX TPAHCIIOPTHOW UH-
(pacTpyKTyphI U TPAHCTIOPTHBIX CPeNCTB (CT. 263 1) 1 3a HapyIIEHUE MTPABIIT
WCITOJIb30BaHMsI BO3AYITHOTO TpocTpaHcTBa Poccuiickoit demeparmm (CT.
2711). Ob6a 3THX MpeCTYIUICHUS IPHU3HAHBI TPAHCITOPTHBIMA 0€3 JOCTAaTOTHBIX
K ToMy ocHOBaHHUH. [lepBoe mocsiraetr Ha 00Ty OE30MaCHOCTH, BTOPOE — Ha
MOPSZIOK YIIPABICHHMS.

Takum obpazom, o YK P® coOCTBEeHHO TPaHCTIOPTHBIMH NPECTYILICHH-
MU SIBISAIOTCS: 1) HapylIeHue npaBuil 0€30IaCHOCTH ABMKCHHUS U DKCILTya-
TallUU 5KEJIEe3HOA0POKHOTO, BO3AYIIIHOTO, MOPCKOTO M BHYTPEHHET0 BOAHOTO
TpaHCIOpTa U MeTporojiuTeHa (CT. 263); 2) HapyllIeHUe PAaBUI JOPOKHOTO
JIBUKCHUS U DKCIUTyaTal[Mi TPAHCIIOPTHBIX CpeAcTB (CT. 264); HenoOpoKkaue-
CTBEHHBIH PEMOHT TPAHCIIOPTHBIX CPECTB U BHIMYCK X B IKCIUTyaTaIHIO C
TEXHUYECKUMH HEUCHPAaBHOCTAMH (CT. 266); TpuBEACHHE B HETOIHOCTD
TPAHCIIOPTHBIX CPEICTB WU MyTeH cooOmeHus (cT. 267); HapyIIeHHe Ipa-
BWJI, oOecreunBaronux 06e30MmacHyo padoTy TpaHcopTa (CT. 268); HapyIIe-
HUE TPaBUIT 0E30ITaCHOCTH MTPH CTPOUTENIECTBE, IKCIUTyaTalliy MK PEMOHTE
MarucTpalbHBIX TPyOOTPOBOAOB (CT. 269).

OcTaJsbHbIe TIPECTYIUICHHS JIUIIH COBEPIIAOTCS B chepe PyHKIIMOHUPO-
BaHMS TPAHCIIOPTA, HO COOCTBEHHO TPAHCIOPTHBIMH, KaK YKa3bIBAJIOCH, HE
SIBIISIFOTCSL.

UDC 343.3/.7
Jakulin V.,
Full Professor,
Faculty of Law, University of Ljubljana, Slovenia

CAUSING A TRAFFIC ACCIDENT THROUGH NEGLIGENCE

A criminal offence named Causing a Traffic Accident through Negligence
under Article 323 of the Criminal Code is one of the four criminal offences
committed out of negligence in the Criminal Code of the Republic of
Slovenia (hereinafter CC-1).

Offences of negligence constitute a specific type of criminal offences that
differ in terms of their construction and structure from the typical intention-
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al criminal offences whereby negligence can constitute only a special form of
culpability, punishable only if it is specially stipulated by the code.

These criminal offences have certain characteristics, which deserve spe-
cial attention. Act of commission in offences of negligence is manifested as
a breach of the duty to exercise due care, which is an essential element of
these criminal offences, because it represents the ethical foundation for the
punishability of this conduct. The next characteristics of offences of negli-
gence is that they result in a damage (damage caused to the protected good),
which is equally considered as a crucial part in the structure of these crimi-
nal offences. i What is further particular for these offences is their causation,
because a causal relationship between a breach of the duty to exercise due
care and the resulting prohibited consequence is assessed differently from
typical intentional criminal offences. Culpability in offences of negligence is
treated according to the rules used to establish evidence in ordinary negli-
gence.ii The above mentioned characteristics will be helpful in the analysis of
the provision of Article 323 of the CC-1.ii

A perpetrator of this criminal offence can only be a road user. It is a per-
son who is in whatever way involved in road traffic. iv

A due care or a breach of the duty to exercise due care is the central con-
cept of the criminal offences of negligence, since it is possible precisely by
the means of the breach of due care to establish the existence of causal rela-
tionship between a perpetrator's conduct and the entailed prohibited conse-
quence, as well as the perpetrator's culpability for the offence committed.

This criminal offence can be accomplished only by the violation of road
safety regulations, which represent in this case a duty of due care. Without
a breach of the duty to exercise due care (i.e. a violation of road safety reg-
ulations) criminal offence does not exist, regardless of how serious the
resulting damage is. A breach of the duty to exercise due care is a basic pre-
requisite for establishing a causal connection between a perpetrator's con-
duct in road traffic and the entailed resulting damage, but the violation that
was established does not yet mean that the causal relationship exists auto-
matically.

The question whether a violation is a cause of the resulting consequence
or not, should be carefully examined in each particular case, because a too
rapid conclusion that a given breach of due care represents also a cause for
the resulting consequence can lead to a wrong conclusion and by that also to
the punishment of a person who in spite of a breach of the duty to exercise
due care is not at all a perpetrator of a criminal offence.

Most problems and different views concern the issue of prohibited conse-
quence of this criminal offence. Problems already begin with the definition
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of traffic accident as an element or a consequence of a criminal offence. It
precisely depends upon this definition, whether it is a question of criminal
offence resulting in damage, as it is considered by the majority of theorists,
or rather a matter of concealed act of endangering as it is thought by some
other theorists."

I think that the notion of traffic accident as described in the criminal
offence of Causing a Traffic Accident through Negligence causes more prob-
lems than benefits and no harm would be done to omit it from the descrip-
tion. Serious bodily harm should be defined as a prohibited consequence, in
which it is always necessary to establish and prove a perpetrator's guilty
mind. In this way it would be also logical that a death of one or more persons,
defined in the second paragraph of Article 232 of the CC-1 should be treated
as a grave consequence, resulting from the basic act.

Due care or a breach of the duty to exercise due care is the central notion
of criminal offences of negligence. A breach of the duty to exercise due care
is the ethical basis for the punishability of these conducts and the attitude
towards the breach of due care constitutes a ground for a blame addressed to
a perpetrator. Due to the aleatory character of the resulting damage, caused
by the breach of due care, it would be necessary to give more importance to
the attitude towards this breach, because it discloses a perpetrator's attitude
towards a protected good, providing thus a ground for the blame, i.e. for the
justification of culpability.

I am convinced that the attitude towards a breach of the duty to exercise
due care is so important that not only should it be taken into consideration in
sentencing, but in the very formulation of statutory definition of the criminal
offence. It is not at all insignificant whether a person participating in public
traffic violates road safety regulations intentionally (for example by "cutting
in" after overtaking another vehicle or by intentional driving trough the red
light) or out of negligence. It is a difference which is so important, that it
would be reasonable to formulate for intentional and negligent violations a
special statutory definition of this criminal offence and also different sen-
tencing framework.

On the ground of the mentioned views, a statutory description of the crim-
inal offence treated in the present analysis would read as follows:

Causing a Serious Bodily Harm in Road Traffic

A person participating in public traffic who, by intentional violation of the
regulations on road safety, causes with this by negligence a serious bodily
harm to another person, shall be punished by a fine or sentenced to impris-
onment for not more than... years.

A person participating in public traffic who, by negligent violation of the
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regulations on road safety, causes with this by negligence a serious bodily
harm to another person, shall be punished by a fine or sentenced to impris-
onment for not more than... years.

If the offence under the first or the second paragraph of this article entails
the death of one or more persons, the perpetrator shall be sentenced for the
offence under the first paragraph to imprisonment for not less than ... and not
more than ...years and for the offence under the second paragraph of this arti-
cle to imprisonment for not less than ... and not more than ...years.
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iii Causing a Traffic Accident through Negligence — Article 323 of the Criminal Code-1

(1) A person participating in public traffic who, by negligent violation of the regulations on road safe-
ty, causes a traffic accident whereby another person is seriously injured, shall be punished by a fine or
sentenced to imprisonment for not more than three years.

(2) If the offence under the preceding paragraph entails the death of one or more persons, the perpe-
trator shall be sentenced to imprisonment for not more than eight years and banned from driving a
motor vehicle.

(3) To a perpetrator, who was not entitled to drive a motor vehicle by which the criminal offence
under the first or the second paragraph of this article was committed, this vehicle shall be seized. A
motor vehicle, which is a property of another person, shall be seized, if this person rendered possible,
allowed or permitted a drive to a perpetrator for whom he knew or could have known that he is not
entitled to drive.

1V For more detail about a perpetrator see: M. Deisinger: Kazenski zakonik s komentarjem, posebni
del, p. 817-818.

V'P. Novoselec: Uveljavitev novega kaznivega dejanja povzrouitve prometne nesrene iz malomarnos-
ti, p. 167-176.

257



